CHANGE OF SOVEREIGNTY AND CONCESSIONS 
I. GENERAL PRINCIPLES 


THE principle of international law as announced by Chief Justice 
Marshall in the famous Percheman Case' and supported by a long 
list of American decisions is that no confiscation of private property 
in land results from a mere change of sovereignty. Will this princi- 
ple be sufficient and adequate to protect private property rights in 
concessions and contracts? In other words, since contracts no less 
than land may constitute valuable and irreplaceable private property, 
should any distinction be made, in the application of the Percheman 
principle, between land and contracts? 

Where the parties to the contracts are private persons or cor- 
porations there seems to be no essential distinction between property 
in the form of land and property in the form of contracts. In either 
ease the change of sovereignty must, of itself, effect no forfeiture; 
where, for instance, territory passes out of the sovereignty of State X 


and under the sovereignty of State Y, just as State Y must not allow 
the change of sovereignty to affect the ownership of land held by a 
private individual, A, within the ceded territory, so State Y must 
not allow it to affect the ownership of contract rights, held by A 


against some private obligor or debtor, B.* 


17 Peters, 51. In the course of his opinion Chief Justice Marshall said: “It 
is very unusual, even in cases of conquest, for the conqueror to do more than to 
The modern 

if private 


The peo- 


displace the sovereign and assume dominion over the country. 
usage of nations, which has become law, would be violated 


property should be generally confiscated, and private rights annulled, 
but their relations to each other, and their 
A cession of territory is never 

The 
would 


ple change their allegiance; 
rights of property, remain undisturbed. 
understood to be a cession of the property belonging to its inhabitants. . . 
cession of a territory by its name from one sovereign to another 
be necessarily understood to pass the sovereignty only, and not to interfere with 
private property.” 

2 Where the law in State X differs from that in State Y, State Y must 
enforce those contracts which are valid by X law. 


705 


4 
| 
|| 


706 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


But where the obligor or debtor under the contract is not a 
private person or corporation but the state itself, quite a different 
question arises. If, in the example above, B, the obligor, is not a 
private individual or corporation, but State X itself, although un- 
questionably State Y is bound not to allow the change of sovereignty 
to destroy A’s contract rights, will State Y succeed to the former obli- 
gation of State X upon the contract itself? Granting that State Y 
succeeds to the position of State X as the enforcing power which 
gives to all contracts their value, does it also succeed to the position 
of State X as the obligor or debtor under the contract? May not 
the ceding state, the original party to the contract, still remain 
bound upon it? Here lies a question of true succession; and this 
question cannot be solved by the principle of the Percheman rule. 
For the Percheman rule merely says that private property upon 
change of sovereignty shall not be confiscated; but there is no con- 
fiseation if either the ceding or the receiving state remains bound 
by the concession; the Percheman rule, therefore, is of no value in 
determining which one of the two shall be bound. For instance, the 
Percheman rule would be of little help in the case where a public 
deposit of money, required by State X from all those doing business 
within a certain district, is retained by State X after the cession of 


the district to State Y. After the cession it is clear that State Y 
eannot be held liable for the return of the deposit upon the theory 
that international law protects private contract rights from con- 
fiseation upon a change of sovereignty.* There is no confiscation, 
because State X still remains liable in theory, whether, as a practical 
matter, it is possible to collect from State X or not. Some principle 
other than that of the Percheman Case must therefore be resorted 


3 See Chas. E. Magoon: The Law of Civil Government in Occupied Terri- 
tory; Reports submitted to the U. S. Secy. of War (3d ed), 1903, p. 484. Be- 
fore the cession of Porto Rico to the United States the Board of Harbor Works 
of Ponce, Porto Rico, had made a deposit, required as security, of 27,503.06 
pesos with the Spanish collector of customs, and this the collector of customs had 
apparently refused to return when Porto Rico was ceded to the United States. 
Mr. Magoon advised that the United States was not bound to make any com- 
pensation, but that the United States should support the claim of the Harbor 
Board against the Government of Spain for the amount in question. 
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to in order to ascertain whether or not the receiving state does suc- 
ceed to the liability incurred by the ceding state through the grant 
of concessions and franchises. 

It must be confessed that judges and writers do not always make 
a clear distinction between these two quite different principles in 
the law of succession; there is evident a tendency to apply to all 
eases alike the comprehensive principle of the Percheman Case; to 
examine whether any given concession or contract constitutes ‘‘prop- 
erty’’ or not, and, if it can be said to fall within the undefined 
category of ‘‘property,’’ to decide that therefore it cannot be con- 
fiseated, and hence the receiving state must succeed to the obligation 
of the contract.‘ The difficulty with this mode of reasoning is that, 
even were it logically sound, it rests the whole case upon the deter- 
mination of what constitutes ‘‘property’’; and the definition of 
property is a will-o’-the-wisp which is all but impossible to attain. 
For half a century the courts have been struggling to define the 
meaning of property under the Fourteenth Amendment to the Con- 
stitution of the United States; if it has been found impossible during 
that time to reach a common national understanding, sufficiently 
precise to decide all cases arising under this amendment, is it likely 
that municipal courts would agree upon any exact understanding 
of international validity? The truth is, not that promises will be 
enforced if they constitute ‘‘property,’’ but rather that promises 
constitute property if they can be enforced.® 
4Innumerable examples of this commonly adopted viewpoint might be cited. 
In speaking of concessions granting the exclusive right to lay cables, the United 
States Attorney General, in an opinion rendered on June 15, 1899, said: 

“Concessions of this kind, which carry with them exclusive rights for a 
period of years, constitute property of which the concessionary can no more be 
deprived arbitrarily and without lawful reason than it can be deprived of its 
personal tangible assets.” (22 Op. 518.) 

For a still better example, see the case of Sanchez v. United States (216 
U. S. 167). 

5 Many obligations, even though they clearly constitute property, cannot be 
enforced against the receiving state, as, for instance, in the Ponce Harbor Works 
ease, cited in note 3. 
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II. THE GENERAL RULE AS TO CONCESSIONS 


If, then, the Percheman rule, or, in other words, the ‘‘ property 
test,’’ is not adequate for determining the effect of a change of 
sovereignty upon concessions and contracts where the state itself is 
obligated under the contract, what is the general principle upon 
which these cases must be decided? 

Some writers would have it that the receiving state succeeds to 
none of the burdens and contract obligations undertaken by the 
ceeding state.® The great majority of cases, however, do not lend 
support to this contention, which seems also to be out of keeping 
with the modern trend of international law, with general principles 
of fairness and equity, and with considerations of international ex- 
pediency. 

In the days of Rome, war was considered as a legitimate method 
by which a state might replenish its own coffers; the captives of the 
Roman army were sold into slavery, and all captured immovables, 
not hitherto owned by Roman citizens, became the property of the 
Roman state. In those days there was no such thing as protection 
of enemy private property from confiscation. Since then our civiliza- 
tion has progressed; unless the German arms prove victorious, we 
have abandoned the idea that the citizens of a conquered state are 
the legitimate prey of the victor state for its self-enrichment. The 
whole trend of modern international law is consistently to protect the 


6 See, for instance, Keith, Theory of State Succession, pp. 5, 6. 

“The authorities are very much divided as to the meaning and propriety of 
the phrase ‘succession of States.’ Several (e.g., Gareis, Par. 16, pp. 59 ff., and 
Zorn, 32, 77) even deny that it ever takes place, and one (Liszt, Par. 23) only 
admits it in a few cases. Others maintain that it is a pure fiction or metaphor, 
whether useful or otherwise. But the majority accept the doctrine of succession 
either in pure or modified form. 

“Among the publicists who evidently consider the phrase ‘succession of 
States’ a mere fiction or metaphor are Appleton, Gabba, and Gidel, who have 
produced valuable monographs on this important subject. But Huber, the most 
important of them all, does not hesitate to use the phrase ‘Staatensuccession’ 
as the title of his remarkable work. It must be admitted that these mono- 
graphs are, for the most part, highly abstract and theoretical, and that their 
conclusions are often at variance with international practice.” (Hershey’s Es- 
sentials of International Public Law, p. 141, note 27.) 
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individual citizens of a conquered state from injuries to their per- 
sons, their property, or their rights, as far as military considerations 
will permit. 

Furthermore, general considerations of fairness and equity do not 
accord with the view that no obligations pass to the receiving state. 
Where, for instance, a corporation has in good faith spent of its 
substance for the construction of a railway for the exclusive benefit 
of the territory later ceded, expecting its return under concessions 
granted it in consideration thereof, it would seem neither fair nor 
equitable that the new sovereign should be allowed to retain the 
benefit of the railway and avoid any liability for its cost. One of 
the fundamental principles underlying all equity is that the benefit 
shall not pass without the burden. 

In the third place, considerations of international expediency 
would seem to require the adoption of some clear principle of state 
succession to obligations. After cession or conquest, the territory 
ceded becomes a part of the receiving state; and it is to its vital 
interest that its rule be characterized by the generosity which stimu- 
lates contentment rather than the severity which breeds hate. Since 
the commercial Lrosperity and industrial fabrie of the ceded territory 
henceforth will go to make up part of the national existence of the 
receiving state merely enlightened self-interest would suggest that 
such a rule of succession be adopted as would result in the minimum 
disturbance of business and commercial life. The injury caused to 
business by lack of protection of corporate or private property is by 
no means confined to the intrinsie worth of the property confiscated ; 
the real injury lies in the depression and disarrangement of the whole 
commercial and economic fabric through uncertainty and apprehen- 
sion. A rule of international law to the effect that no obligations pass 
to the receiving state would therefore seem out of keeping with the 
needs of the modern industrial world, and with the desire and com- 
mon interest of all nations to build up international credit so that 
state obligations will be given a maximum valuation. 

In view of these considerations, there seems sound reason behind 
the rule that the receiving state does succeed under international law 
to certain of the ceding state’s obligations,—a rule which is supported 
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by the majority of courts and the great weight of authority of text 
writers. As to how far this principle is to be carried, however, one 
finds a wide difference of opinion.’ 

The principle was announced in general terms as early as 1812 
by Mr. Adams, the United States Secretary of State, who wrote: 
‘‘The conqueror who reduces a nation to his subjection receives it 
subject to all its engagements and duties towards others, the fulfill- 
ment of which then becomes his own duty. However frequent the 
instances of departure from this principle may be in point of fact, 
it cannot, with any color of reason, be contested on the ground of 
right.’’ (1 Wharton, 19.) 

Subject to a number of important exceptions, which wil' be con- 
sidered later, the general principle which the United States has 
followed on various occasions has been that where the concession is 
clearly related to the territory ceeded, and granted purely for its 
benefit, the receiving state succeeds to the obligations as well as to 
the rights of the ceding state.® 

Following the Spanish American War in 1898 the question con- 
cerning concessions and franchises granted by the Spanish Govern- 
ment prior to 1898 was frequently raised. For instance, during the 
United States military occupation of Cuba, the United States War 
Department was called upon to determine whether to respect, as 
binding upon the United States, a concession to construct a canal 
along the Matadero River in Cuba, which had been granted in due 
course by the Spanish authorities before the signing of the definitive 

7In the determination of this difficult question, which will be of unusual 
importance in the years following the coming European settlement, an examina 
tion of actual practice will be of far more value than a mere philosophical and 
theoretical discussion of general principles. Theories of succession have differed 
so widely that little is gained from collecting the theoretical views of text- 
writers; for this reason an examination will be made of decisions and opinions 
as they have occurred in actual practice. The United States judicial and ad- 
ministrative decisions have been chosen for this examination because of the 


comparative frequency with which questions of succession have arisen for official 
settlement within the United States. 

8It seems hardly necessary to cite cases to show that the benefit passes 
with the burden, i.e., where states succeed to the obligation of a concession, they 
likewise succeed to the rights and benefits to which the ceding state was entitled 
under the concession. 
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peace treaty with Spain. The War Department held that the con- 
cession was binding upon the United States.° This decision rested 
upon the carefully considered opinion of Mr. Charles E. Magoon, 
the able law officer of the Bureau of Insular Affairs, who held office 
during the period following the Spanish American War, and whose 
official reports to Mr. Elihu Root, the Secretary of War, contain 
admirable discussions of many phases of the problem of succession. 

In an opinion rendered on July 10, 1899, Mr. John W. Griggs, 
the United States Attorney General, considered the case of a conces- 
sion to construct certain tramways in the city of Havana, Cuba, 
granted in due course by the Spanish authorities before the American 
occupation of the island. The Attorney General held that such a con- 
cession was binding upon the sovereign which succeeded Spain; and 
henee he advised that the Secretary of War, in command of the 
forces in occupation of Cuba, should not without adequate cause 
prevent the owners of the concession from proceeding with the con- 
struction of the tramway.’® 

Similarly, the Attorney General held that if Spain prior to 1898 
had granted to a private company the exclusive right to lay cables 
to Cuba, the concession would be binding upon the United States 
Government, and would bar the latter from granting similar privi- 
leges to other companies. * 


9 See Magoon’s Reports, pp. 571, 579. 

The concession was held to be binding upon the United States even though 
the final decree granting the concession was not signed by the Spanish Governor 
General until Sept. 28, 1898, a month and a half after the signing of the peace 
protocol (Aug. 12, 1898), and at a time when Spain was making arrangements 
to withdraw from the island. No question of bad faith on the part of the 
Spanish authorities decreeing this concession was, however, suggested. Had the 
final decree granting the concession been granted after the signing of the defini- 
tive peace treaty on Dec. 10, 1898, another question would have been raised. 
The action of the United States War Department, of course, did not prevent the 
question of the validity of the grant under the Spanish law being raised in the 
Cuban courts. 

10 22 Op. 520. 

i11JIn an opinion rendered on June 15, 1899, the United States Attorney 
General said: 

“If, therefore, the Western Union Telegraph Company has an exclusive 
grant applicable to Cuba for cable rights, which grant has not expired, it would 
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III. CONCESSIONS, TO BIND THE RECEIVING STATE, MUST BE FOR BENEFIT 
OF LOCUS CEDED 


That a concession may be binding upon the receiving state, it is 
not sufficient merely that it be related or attached to the territory 
ceeded. As has already been suggested, it must also have been granted 
for its sole benefit.‘ If the concession relate to an enterprise, under- 
taken for the imperial or national benefit of the ceding state rather 
than for the local benefit of the territory ceded, the receiving state 
may refuse liability upon the obligation.” 

In the Manila Railway Company cases, the Manila Railway, a 
3ritish corporation, had agreed to build a railway in the Philippine 
Islands, and had been granted by the Spanish Government a con- 
cession for that purpose, by the terms of which Spain agreed to 
guarantee eight per cent annual interest on the capital employed in 
the construction of the railway. After the Spanish War, the British 
corporation, through the British Ambassador at Washington, sought 
to secure from the United States Government the guarantee of the 
eight per cent annual interest.1* The Attorney General, to whom the 


be violative of all principles of justice to destroy its exclusive right by grant 
ing competing privileges to another company.” (22 Op. 518.) This opinion 


was quoted by Mr. Magoon and followed by the United States War Department 
in its action regarding the Cuba Submarine Cable Co. (Magoon’s Reports, pp. 
281, et seq.) 

12 Enforceable state promises to convey definitely specified la 
within the ceded territory, where all the necessary conditions have been pe 
formed by the grantee, are exceptions not dealt with in this paper, since these 
cases are treated by the courts as involving perfected interests in land, i.e. 
equitable rights in rem, to which title has already passed, rather than as con 
cessions or contracts. See article on “Change of Sovereignty and Private Own 
ership of Land,” this JouRNAL, July, 1918, p. 475. 

13Nor should we,” says Attorney General Griggs in 23 Op. 192, “in in 
quiring whether the nations have consented to a rule of law to the effect that 
contracts made by the old sovereignty for local and imperial objects shall be 
obligatory as such upon the new sovereignty, forget the extraordinary effects 
which must flow from such a law. What is there that may not be contracted 
for? What imaginable stipulations may not be made?” 

i4 Mr. Magoon, to whom the case was first referred for decision, seems to 
have felt that the payment of $20,000,000 by the United States to Spain relieved 
the United States Government of any liability for obligations undertaken by 
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ease was referred for an official opinion, stated that, as a general rule, 
if obligations are created for the benefit of the locus ceded, they 
become binding upon the receiving state. He says: 


It seems to be the consensus of opinion among authorities on inter- 
national law that, upon the separation of part of a country from the 
sovereignty over it, debts created for the benefit of the departing 
portion of the country go with it as charges upon its government. 
(Hall’s International Law (4th ed.), p. 98; Rivier, Droit des Gens, 
tome 1, pp. 70, 72; Calvo, Le Droit Inter. t. 1, see. 101; t. 4, see. 2487; 
Phillimore’s Inter. Law (2d ed.), vol. 1, pt. 2, sees. 136, 137; The 
Tarquin, Moore on Arbitration, Vol. 5, p. 4617; Lawrence’s Wheaton’s 
Inter. Law, pp. 53, 54; Wharton’s International Law Digest, see. 5; 
Anglo-Saxon Review, June, 1899, Mr. Reed’s article concerning the 
Philippine debt, ete.; Dana’s Wheaton’s Inter. Law, sec. 30, note; 
Glenn’s International Law, sec. 28; Field’s International Code, sees. 
24, 26; Gardner’s Institutes of Inter. Law, p. 52; Senate Doe. 62, 
Fifty-fifth Congress, third session, pt. 1, p. 500).%° 


Upon an examination of the facts of the Manila Railway ease, how- 
ever, he found that the building of the railway was, as a matter of 
fact, not exelusively for the benefit of the Philippine Islands, but that 
the project was also entered into for Spanish imperial purposes, 
particularly for defense and imperial military operations. He there- 
fore held that the United States Government was not, as a matter 
of strict law, legally bound by the concession.‘ Whether or not the 
Attorney General was correct in his finding of fact, the legal prin- 
ciple upon which he based his decision would seem to be sound. 

But although the Attorney General found, as a matter of fact, 
that the concession was granted by the Spanish Government not to 
secure solely local benefits, yet he held that inasmuch as ‘‘the prov- 
inces of the Philippines have undoubtedly received and they retain 
and will retain, the chief benefit from the railroad’’ the United 
States was ‘‘equitably’’ bound to assume the obligation, presumably 
on the theory of unjust enrichment. He also found that the Spanish 


Spain for the benefit of the Philippines. But it is difficult to see how the United 
States could discharge its international obligations to third parties by the pay- 
ment of any amount of money to Spain. (See Magoon’s Reports, p. 177.) 

1523 Op. 187. 
16 Ibid., p. 181. 
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Government before the cession had charged two-thirds of the obli- 
gation upon the local revenues of the Philippine Islands; and he 
therefore held that, inasmuch as the islands received the main part 
of the benefit, they were ‘‘equitably’’ bound to guarantee two-thirds 
of the interest; United States officials would therefore be entitled 
even without authority from Congress to satisfy this ‘‘equitable’’ 
obligation out of the Philippine treasury.’* Although, since Conti- 
nental Law knows of no equitable obligation which is not enforceable 
legally, it may be questioned whether the term ‘‘equitable obligation’’ 
is a happy one to introduce into international law, yet the theory of 
unjust enrichment has a real place in this subject, and should not be 
lost sight of. Where, for instance, as in the Manila Railway case, 
a concession has been granted for imperial and not for local benefit, 
if the locus ceded does, as a matter of fact, receive an actual benefit, 
courts may upon this theory require the receiving state to pay to the 
holder of a cancelled concession a proper compensation, even though 
aceording to general principles, the concession would not be binding 
upon the receiving state. In this event, the amount of the compen- 
sation will be determined, not by the payments called for in the 
concession nor by the value of the concession itself, but by the actual 
value of the benefit received by the locus eeded.** 

The ‘‘Cable cases’’ which arose at the end of the Spanish War 
present another illustration of the same principle. Prior to 1898 the 
Spanish Government had granted concessions and subsidies to cer- 
tain English cable companies. After Spain had relinquished her 
sovereignty over Cuba and the Philippines, the British Ambassador 
presented a claim on behalf of the cable companies against the United 
States Government for annual subsidies which had been promised 
them by the Government of Spain. The contention of the British 


17 The Attorney General further held that the payment by the United States 
to the British concessionary of the remaining one-third would be a payment 
rather of grace than of legal right, which could not therefore be made without 


express authority from Congress. 

18 The final disposition of the Manila Railway case was reached by an 
amicable settlement between the railway company and the United States War 
Department, in which a private arrangement was concluded satisfactory to both. 
(See 1 Moore’s Digest, 406.) 
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Ambassador in pressing this claim was that the burden of all con- 
cessions whatsoever which relate to the ceded territory passes to the 
receiving state. The question therefore whether the receiving state 
is bound by all concessions which relate to the ceded territory, or 
only by those which were granted for the benefit of the ceded terri- 
tory, was squarely presented. The United States, in its reply to the 
British Ambassador, adhered to the latter view. As in the Manila 
Railway case, Attorney General Griggs, upon whose opinion the 
United States State Department based its reply, held that the con- 
cession would not be binding upon the United States unless the 
cables were for the sole benefit of the islands ceded. He further held 
that, as a matter of fact, the benefit of the cables in question did not 
inure solely to the territory ceded, but that the concessions were made 
by Spain for imperial and military purposes, as well as for local 
benefit; and hence that the United States was not in strict law bound 
upon the concessions. Because, however, a large part of the benefit 
of the Philippine cables actually adhered to the islands themselves, 
he held that the islands were under an ‘‘equitable’’ obligation to pay 
the same annual subsidies to the cable companies with which their 
treasuries had been charged by the Spanish Government.*® 

In an opinion delivered on June 14, 1901, Attorney General P. C. 
Knox, who succeeded Mr. Griggs, affirmed Mr. Griggs’ decisions in 
both the Manila Railway case and the Cables cases.*° ‘‘I am not 
aware,’’ says the Attorney General, ‘‘of any principle of international 
law, concerning the transfer of obligations entered into as consider- 
ations for ‘works of local improvement’ which precludes an inquiry 
into the question whether a given work situated in a locality—as all 
physieal things must be—is a ‘work of local improvement.’ ’’ ** 


19 23 Op. 197. 

20 Jbid., 451. 

21 The subsequent history of the Cables company case was not satisfactory 
from the judicial viewpoint. The matter came up for consideration by the 
Attorney General of the Philippine Islands; in opinions rendered on January 14, 
1902, and January 17, 1902, Mr. Wilfley, the Attorney General, held that the 
United States succeeded to Spain’s obligation to pay to the Cables company an 
annual subsidy of 4,500 pounds, and similarly succeeded to the corresponding 
benefits of priority in transmission of messages, half rate privileges of trans- 
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The principle that concessions bind the receiving state when 
granted for the sole benefit of the locus ceded, but not otherwise, 
seems therefore to be supported by precedents drawn from the actual 
practice of the United States. These precedents seem to establish 
that if the concession was granted substantially for the benefit of the 
territory ceded, the receiving state is legally bound. If it was granted 
substantially for the benefit of the ceding state, the receiving state 
clearly is not bound. If the benefit adheres partly to one and partly 
to the other, the receiving state is not bound legally upon the con- 
tract or concession; but although it is not bound upon the contract, 
it may be liable upon the theory of unjust enrichment, or, as the 
Continental lawyers would say, of ‘‘unmerited acquisition of bene- 
fits,’’ for the benefit actually received. 

These principles were again borne out by the actual decisions in 
the two much quoted cases of O’Reilly de Camara v. Brooke, 209 
U. S. 45 (1907), and Sanchez v. United States, 216 U. S. 167 (1910), 
although the language and reasoning of the court in each of these 
cases followed the ‘‘ property test’’ rather than the ‘‘ benefit test.’’ 

In the former case the evidence showed that the Spanish Govern- 
ment in the year 1728 had sold at auction the office of high sheriff 
of the city of Havana, Cuba,—an office which was declared to be 
perpetual and hereditary and carried with it the right to a slaughter- 
house monopoly involving the receipt of an unearned commission 
upon every animal killed within the city. At the time of the Amer- 


mission, and the right to a certain share in the profits. (See 1 Opin. Att. Genl. 
of Philippine Islands, 62 and 80.) The Cables company subsequently brought a 
claim against the United States Government in the United States Court of Claims 


which came up for decision in 1911. The United States moved to dismiss the 


petition on the ground that the plaintiff’s claims arose out of treaty stipula- 
tions with a foreign nation and hence were not cognizable by the Court of Claims. 
The motion to dismiss was overruled, on the ground that the plaintiff’s claims 
rested upon the theory of unjust enrichment or upon general international law 
S. 46 Ct. of Claims, 646). The case was 


(Australasia and China Tel. Co. v. U. 
(Ibid., 48 Ct. of 


argued upon the defendant’s demurrer in the following year. 
Claims, 33.) The court gave judgment for the defendant, but upon the ground 
that the court had no jurisdiction to try questions arising purely in international 


law. In view of the Paquete Habana decision (175 U. S. 677), some may find 


it difficult to agree with the holding of the court; but in any event, the decision 
did not purport to settle the question of international law involved. 
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ican occupation of Cuba, the plaintiff, who was the legal holder of 
the office, was ousted by order of General Brooke, the United States 
Military Governor of Cuba, who issued an order abolishing the office, 
together with all rights, duties and privileges pertaining thereto. 
From this the plaintiff appealed to Mr. Root, the Secretary of War, 
who decided adversely against the claimant. 

In refusing to reinstate the claimant in office the Secretary of 
War, it is believed, acted quite properly; for United States law does 
not recognize a vested property right in a public office, nor is a mili- 
tary occupant bound to maintain former officials in public offices. 
Neither could the United States recognize as an inherent privilege 
ineident to the office of high sheriff the right to a slaughter-house 
monopoly whereby the high sheriff should be legally entitled to re- 
eeive an unearned commission on every animal slaughtered within 
the city. No such vested property right could continue under the 
United States regime, and the Secretary of War very properly re- 
fused the claimant’s petition for reinstatement in that right. 

The plaintiff later brought an action for tort under a special 
statute in the United States Supreme Court against General Brooke. 
The court very properly refused to allow damages to the plaintiff for 
the deprivation of the office, since the act of General Brooke had been 
his official act, committed in the performance of his publie duties, 
and later ratified by the United States Congress. 

Perhaps the most striking aspect of the case was the way in which 
all coneerned sought to apply the Perecheman rule, or ‘‘ property 
test,’’ z.e., to hold the slaughter-house concession binding upon the 
receiving state only if it could be said to constitute ‘‘property.’’ 
“‘T do not think,’’ says Mr. Magoon, to whom the case was first re- 
ferred, ‘‘the Spanish Government contemplated or undertook to con- 
vey a property right in and to said office when it sold the privilege 
of administering it. . . . I think the true theory is that the rights 
of the complainants were inchoate rights of contract, not vested 
rights of property.’’ Mr. Root, the Secretary of War, adopted Mr. 
Magoon’s conclusions in disposing of the case and said: ‘‘The peti- 
tioner has been deprived of no property whatever.’’** Finally, the 


22 See Magoon’s Reports, pp. 204 and 209. 
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United States Supreme Court added: ‘‘We agree with the opinion 
of the Secretary of War, that the plaintiff had no property that 
survived the extinction of the sovereignty of Spain.’’ ** 

Perhaps no illustration could give more striking evidence of the 
grave difficulties of the ‘‘property test’’ as applied to concessions. 
Mr. Magoon, Mr. Root and the United States courts were familiar 
only with the Anglo-Saxon conception of ‘‘property’’; apparently 
no one had called to their attention Article 336 of the Spanish Civil 
Code (made applicable to Cuba in 1889) which states: ‘‘As personal 
property are also considered rents or pensions, either for life or 
hereditary, in favor of a person or family, . . . also purchased public 
offices, contracts for public services,’’ ete.** In truth, as already 
suggested, the ‘‘property test’’ is as logically unsound as it is diffi- 
eult; it furnishes no answer to the real problem of whether the 
ceeding or the receiving state should be bound. Should not the court 
here have applied the ‘‘benefit test,’’ as in the cases previously con- 
sidered? Should not the deciding factor have been the question for 
whose benefit the slaughter-house monopoly was granted,—that of 
Cuba, or that of Spain? The real beneficiary of the transaction 
was certainly not Cuba, which was saddled with an onerous monopoly 
for all time without receiving any corresponding benefit. The actual 
beneficiary was the Spanish Government, which received the sale 
proceeds of the auctioned monopoly and office. Hence no obligation 
passed to the United States or to Cuba upon the relinquishment of 
Spanish sovereignty. 

It will be noticed that the form in which the action was brought 
obviated the necessity of a direct decision upon whether or not the 
concession was binding upon the United States. Such a question 
was squarely presented in the later case of Sanchez v. United States, 
216 U. S. 167 (1910). In this case the plaintiff, a subject of Spain, 
had purchased in Porto Rico prior to 1898 the purchasable office of 

23 O’Reilly de Camara v. Brooke, 209 U. S. 45. 

24It is submitted that if the property test is adopted, the only just test of 
what constitutes property, in the absence of any universal international agree- 
ment, would be the law, not of the receiving, but of the ceding, state, just as 


the Percheman rule protects land titles which were valid and enforceable by 
the law, not of the receiving, but of the ceding, state. 
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procurador of the courts, and received a patent for the office in 
perpetuity approved by the King of Spain. After the cession of 
Porto Rico to the United States, the Military Governor issued an 
order abolishing the office. The plaintiff, thus deprived of what he 
considered as his property, brought an action in the United States 
Court of Claims for compensation.*® On the dismissal of the plain- 
tiff’s petition, the plaintiff appealed to the United States Supreme 
Court. The court refused to allow a recovery. In its opinion the 
court seemed to direct most of its attention to showing what cannot 
be disputed,—that the United States Military Governor had the right, 
as a military occupant, to abolish the office. Not until the last ten 
lines of the opinion does one find a discussion of the real issue at 
stake, i.e., whether or not the plaintiff is entitled to compensation 
for the abolition of the office. But although the court apparently 
based its decision solely upon the case of O’Reilly de Camara v. 
Brooke, arguing that the Spanish grant of the office did not bind 
the United States because it did not constitute property, yet the 
result of the decision seems correct; for apparently the grant was 
originally made for the benefit of Spanish coffers rather than for 
the Porto Rican public weal.*® 

A similar situation was dealt with by Mr. Magoon in disposing 
of the claim of Antonio Alvarez Nava for damages for his deprivation 
of the office of notary in Porto Rico.*7 The claimant had paid 23,000 
pesos to secure the property rights of the office, and sought com- 
pensation for his deprivation under the order of the United States 
Military Governor issued on October 28, 1898. Mr. Magoon intui- 
tively reached the same decision as did the United States Supreme 
Court in the Sanchez ease, but by quite another process of reasoning. 
He dismisses the complaint on the ground that, since the order abol- 
ishing the office was issued prior to the peace treaty, the claimant 
had no more right than others whose property was destroyed by the 
ordinary course of military occupation, and that he therefore had 
neither property nor rights at the time of cession. But it must not 


25 See 42 Court of Claims, 458. 
26 The case was cited with approval in 46 Ct. of Claims, 653. 
27 See Magoon’s Reports, p. 454. 
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la 


be forgotten that Spanish sovereignty over Porto Rico did not ter- 
minate with the United States military occupation, but continued 
until the ratification of the definitive treaty of peace; and it is a 
little difficult to see how, until the Spanish sovereignty was termi- 
nated, the claimant’s rights were abrogated rather than suspended.** 

The principle of the ‘‘benefit test’’ remains the same if the obli- 
gation is represented by a bonded indebtedness, undertaken solely 
for the public improvement in question. This case, however, must 
be carefully distinguished from a general public indebtedness. The 
law of succession concerning the latter has given rise to endless dis- 
cussion; and, as it does not strictly concern concessions and fran- 
chises, will not be discussed in this paper. But where the indebted- 
ness was incurred solely for some specific public improvement, and 
the loan was used for the exclusive benefit of the locus ceded, the 
obligation will pass to the receiving state; otherwise, it will not. 
A striking instance of this was the much discussed case of the ‘‘ Cuban 
bonds.’’ The United States refused to assume liability upon these 
‘Cuban bonds,’’ issued by the Spanish Government prior to 1898, 
ostensibly for the public improvement of Cuba, upon the ground 


that the loan had never been expended for the actual benefit of 
Cuba.”® 


28 This case must not be confused with a somewhat similar case which arose 
in the Philippines. The claimant, in the latter case, held, under the Spanish 
law, a monopolistic license or concession granting him for five years the right 
to the exclusive manufacture of hemp by steam. The Attorney General, whose 
opinion was sought as to whether the claimant’s monopoly should be protected 
after the cession of the Philippine Islands to the United States, held that the 
monopoly was binding upon the United States (22 Op. 617). This case, how- 
ever, depends upon the special terms of Art. 13 of the Spanish-American Peace 
Treaty of 1898, which says: 

“The rights of property secured by copyrights and patents acquired by 
Spaniards in the Island of Cuba, and in Porto Rico, the Philippines, and other 
ceded territory, at the time of the exchange of the ratifications of this treaty, 
shall continue to be respected.” It was not disputed that under the Spanish 
law, although probably not under the American law, this “patent” constituted 
a valid “property right.” 

It is also open to question whether the patent right in this case was not 
granted in order to stimulate industrial progress and invention in the Philippines 
and therefore for the sole benefit of the Philippines. 

29 See an article upon the “Cuban bonds” in the Anglo Saxon Review for 
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Occasionally it is stated that concessions will not bind the re- 
ceiving state ‘‘if they unduly fetter it in the exercise of its police 


June, 1899, by Hon. Whitelaw Reid, a member of the American Commission 
which negotiated the Treaty of Paris of 1898. Speaking of the “Cuban bonds,” 
issued by the Spanish Government to the extent of about $300,000,000, to the 
payment of which Spain pledged the revenues received by her from the Island 
of Cuba and her own guarantee, Mr. Reid says: 

“But the fact was that these were the bonds of the Spanish nation, issued 
by the Spanish nation for its own purposes, guaranteed in terms ‘by the faith 
of the Spanish nation,’ and with another guarantee pledging Spanish sovereignty 
and control over certain colonial revenues. Spain failed to maintain her title 
to the security she had pledged, but the lenders knew the instability of that se- 
curity when they risked their money on it. . The Spanish contention that 
it was in their power as absolute sovereign of the struggling island to fasten 
ineradicably upon it for their own hostile purposes unlimited claims to its future 
revenues would lead to extraordinary results. Under that doctrine any hard- 
pushed oppressor would have a certain means of subduing the most righteous 
revolt and condemning a colony to perpetual subjugation. He would only have 
to load it with bonds, issued for his own purposes, beyond any possible capacity 
it could ever have for payment. Under that load it could neither sustain itself 
independently, even if successful in war, nor persuade any other power to accept 
responsibility for and control over it. It would be rendered impotent either for 
freedom or for any change of sovereignty.” 

tegarding the “Philippine debt” Mr. Reid says: “Warned by the results of 
inquiry as to the origin of the Cuban debt, the American Commissioners avoided 
undertaking to assume this en bloc. But in their first statement of the claim 
for cession of sovereignty in the Philippines they were careful to say that they 
were ready to stipulate ‘for the assumption of any existing indebtedness of Spain 
incurred for public works and improvements of a pacific character in the Philip- 
pines.’ Not till they learned that of this entire ‘Philippine debt’ (only issued 
in 1897) over one-fourth had actually been transferred to Cuba to carry on the 
war against the Cuban insurgents, and finally against the United States, and 
that the most of the balance had probably been used in prosecuting the war in 
Luzon, did the American Commissioners abandon the idea of assuming it.” 

An article upon the same subject, even more interesting because it comes 
from the pen of a foreign writer belonging to a country which was not at the 
time in a friendly mood towards the United States, appeared in Die Nation of 
Berlin on April 22, 1899, by von Bar. The article is summed up by Westlake 
as follows: “Von Bar arrives at the conclusion that Cuba, whether her position— 
at that time uncertain—was to be more or less independent of the United States, 
would remain liable for so much of the loan money charged on her by Spain as 
had been spent on railways, harbors and other works of civilization for her 
benefit, but that neither Cuba nor the United States would be liable for so much 
as had been spent in maintaining her dependence by force. Spain, too, would be 
bound to furnish both to the victors and to her creditors, from her archives, the 


information necessary for so dividing the debt. In the same article von Bar 


{ 
} 


722 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


power’’ or interfere with its established institutions and policies.*° 
The principle thus stated is so vague that it is difficult to cite any 
concrete applications of it. The statement probably signifies no more 
than the well recognized principle that no contract or concession can 
be specifically enforced in derogation of the public health, safety, 
peace, or morals,** and also that contracts and concessions which 
unduly fetter the exercise of the state’s police power usually were 
not originally granted for the sole benefit of the territory ceded. 

Should any distinction be made between cases of cession and those 
of conquest? Although some writers have distinguished between the 
legal effects flowing from cession and those flowing from conquest, it 
would seem on principle that the two cases should be treated alike.** 
The legal effects flow from the fact of the change of sovereignty—not 
from the form of the transaction by which title is passed. After all, 
cession is usually little more than a mere form,—the putting of the 
stamp of legal orderliness upon what in substance has been wrought 
through conquest or superior force; and it seems doubtful whether 
in principle the rights of private concessionaries should depend upon 
the formality of passing title through cession. If concessionaries 
secured greater rights in cession than in conquest, few states would 
eare to increase their obligations by accepting a formal cession of 
territory acquired through military occupation. As a matter of actual 
practice, few courts seem to distinguish between change of sovereignty 
through conquest and change through cession. 

As to whether any distinction should be made between cases where 
the ceding state remains in existence after the cession (7.e., ‘‘ partial 
points out that even where a debt remains chargeable on a ceded province or a 
conquered territory the new government cannot be fettered in its control of the 
taxation, or be obliged to admit the interference of an agency introduced by the 
displaced government; and that therefore a specific security on the customs levied 
within the province or territory by the state to which it belonged, and a stipu 
lation for the payment to a particular bank of any revenue comprised in the 
security, must fall to the ground.” (Westlake’s International Law, Vol. 1, p. 
79, note 1.) 

’0 See, for instance, the discussion in Magoon’s Reports, pp. 638, 639, 642, 
643. 

81 See below, p. 737. 

32 Westlake (Vol. 1, p. 74) would seem to make no distinction between the 


two, 
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suecession’’) and where it does not (i.e¢., ‘‘universal succession’’) 
there is some difference of opinion. Although in some parts of the law 
of succession this distinction may be of real significance, it would 
seem that in regard to concessions granted to private individuals 
no distinction should be made. The fact that the ceding state be- 
comes extinct and therefore the concessionary may be without recourse 
against any one must be treated rather as the latter’s ill fortune 
than as a reason for saddling the receiving state with an obligation 
to which it is not justly entitled. The aim of the law is not to 
provide all comers who have lost property with remedies, but to 
enforce obligations against those who in justice owe them. The 
English practice, as announced in the Report of the Transvaal Con- 
eessions Commission, supports the view that no such distinction 


should be made.** 


IV. EXCEPTIONS TO GENERAL RULE 


The general rule that the obligation as well as the benefit of 
concessions passes to the receiving state where the concession was 
granted for the sole benefit of the territory ceded is subject to a 
number of important exceptions. Although it would be difficult 
to give an all-inclusive list of these exceptions, some of the more 
important of them are: 

(A) Contingent or unperfected concessions. 

(B) Grants without authority. 

(C) Grants for purposes of carrying on war. 

(D) Fraudulent grants. 


33 “In considering what the attitude of a conqueror should be toward such 
concessions, we are unable to perceive any sound distinction between a case where 
a state acquires part of another by cession and a case where it acquires the 
whole by annexation.” (Report of Transvaal Commission, Par. 9. The report 
may be found in Parliamentary Papers, 1901, South Africa, Cd. 623.) 

Westlake says: “It is generally agreed that the rules of state succession as 
affecting the right to things and other civil rights are the same in the case of the 
extinction of a state as in that of a partial cession of territory.” (International 
Law, Vol. I, p. 74.) 
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A. Contingent or Unperfected Concessions 

Where the concession has not yet been finally vested and perfected, 
or where the claimant had obtained a mere inchoate interest and 
eould therefore not have judicially enforced the concession against 
the ceding state, as of right, no obligation passes to the receiving 
state.** 

In the ease of Ramon Valdez y Cobian, who claimed against the 
United States, after the Spanish American Peace Treaty of 1898, a 
eoncession for the right to use the water power of the River Plata in 
Porto Rico, the claimant had complied with the preliminary requi- 
sites necessary under the Spanish law for the granting of the con- 
cession, but had not obtained the required final grant of authority 
from the governor of the province. Such a grant, under Spanish 
water law, even after all the preliminaries are complied with, is not 
a matter of right, but of grace, resting in the discretion of the 


governor of the province, and could not be insisted upon in the 
Spanish courts as an enforceable right. Hence the Attorney General 
eorrectly held that the claimant had acquired only an imperfect and 
inchoate right under the Spanish law, which did not survive the 
change of sovereignty so as to bind the United States. 


84 Although perhaps the language is a little too extreme, and therefore 
slightly misleading, this general principle was expressed by the Attorney General 
in an opinion rendered on July 27, 1899. He there said: “If in the granting of 
a right or privilege the sovereign has retained an iota of authority which may 
affect its untrammeled exercise and enjoyment, the right is not of the nature of 
an absolute one, but wholly of an inchoate and imperfect quality. As to inchoate, 
imperfect, incomplete, and equitable rights, the succeeding sovereign is the abso 
lute dictator. They cannot be exercised against his sovereignty, but only by his 
grace, and his affirmative exercise is necessary to the validity of the concession.” 
(22 Op. 549.) After quoting the foregoing passage, Magoon adds: “By parity 
of reasoning it would seem that, if at the time the title passed from one sover- 
eignty to the other, anything remained to be done by the concessionaire which 
affected the untrammeled exercise and enjoyment of the right, then such right is 
not of the nature of an absolute one, and cannot be exercised against the new 
sovereignty excepting by its grace extended by an affirmative act.” (Magoon’s 
Reports, p. 640.) 

35 22 Op. 546. 

Subsequently, however, the claimant was granted a revocable license to 
utilize the water power in question by the United States Secretary of War. 
Since the rights in the stream had belonged to the Spanish Crown, and therefore 


CHANGE OF SOVEREIGNTY AND CONCESSIONS 725 


Another case of a similar nature was the Usera claim for a conces- 
sion for the construction of a tramway in the city of Ponce, Porto 
Rico. On November 24, 1896, the Spanish Crown issued a royal per- 
mit to the claimants for the construction of a tramway; but the Span- 
ish law then in force provided that all concessions of tramways occu- 
pying the highroads of the state should be granted only after the 
holding of a public auction, the formalities of which were carefully 
detailed by the law. No such auction had ever been held, nor had any 
law been passed dispensing with it. Mr. Magoon, in advising the War 
Department whether or not the claimant’s rights must be respected, 
therefore advised that the claimants had acquired no complete and 
vested right or franchise, but merely an inchoate and incomplete one. 
Unfortunately, Mr. Magoon did not stop with that. He went on to 


say : 


They did, however, acquire certain inchoate rights, which are prop- 
erty, and the protection and enforcement of which said property 
rights are imposed upon the United States by the stipulations of the 
late treaty with Spain (sec. 8, treaty with Spain, Paris, Dec. 10, 
1898). Not only must the United States protect and enforce said 
property rights, but the treaty provides that the change of sovereignty 
‘‘ean not in any respect impair the property or rights . . . of indi- 
viduals.’’ The Messrs. Usera, or their assigns, have the right to eall 
for an auction sale of the franchise right, to secure which their pro- 
ceedings were inaugurated, which said auction must be in accordance 
with the Spanish law and their rights protected as by that law 
provided. (Bryan v. Kennett, 113 U. S. 179, 192, and cases cited; 
Strother v. Lueas, 12 Pet. 410, 434; Hornsby v. United States, 10 
Wall. 224, 242.)** 


The assumption that the claimant holds the same rights under the 
receiving state which he held under the ceding state is a not un- 
common fallacy. Mr. Magoon’s mistake was corrected by the Attor- 
ney General, who disapproved the conclusion that the applicants had 


passed to the United States, they could not be permanently granted away except 
by Congress, although a revocable license granting the use of them could be 
issued by the Secretary of War during the time the territory was under mili- 
tary occupation. The license thus granted was subsequently revoked, and the 
matter disposed of by the civil government of Porto Rico created by Congres- 
sional enactment, (Magoon’s Reports, p. 495.) 

86 Magoon’s Reports, p. 531. 
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a right to call upon the military government of Porto Rico to com- 
plete the grant. He said: ‘‘The Messrs. Usera have not a complete 
and vested franchise or concession for the construction of a tramway 
from Ponce to Port Ponce, and the War Department is without power 
to exercise the prerogatives of the Government to grant or complete 
such concession.’’*? The Secretary of War disposed of the matter 
pursuant to the opinion of the Attorney General.*® 


B. Grants without Authority 


The second class of cases involving grants made by states or offi- 
cers without the granting power requires little comment. It is fairly 
obvious that a grant made by an officer without power is void, and 
hence will not be binding upon the receiving state. The same is 
true of a state which is without granting power. In Davis v. The 
Police Jury of Coneordia, 9 How. 279, Spain had granted on the 
19th of February, 1801, a perpetual ferry franchise in Louisiana 
upon which the claimant relied in a suit before the United States 
Supreme Court in 1850. The court held that since Spain had ceded 
Louisiana to France by the treaty of St. Ildefonso, which was signed 
on October 1, 1800, and which was therefore retroactively operative 
as from that date, Spain in 1801 had no power to make such a grant, 
and hence the court refused to recognize any rights in the claimant. 

722 Op. 554. 

88 The final authority to determine whether a public contract is a vested 
and perfected concession which survives the change of sovereignty, or a mere 
imperfect interest, lies, of course, in the courts of the receiving state; but it is 
believed that in the two above cases the Attorney General correctly stated the 
law. In the case of Michael J. Dady & Co., who claimed a concession to lay the 
sewers and to pave the streets of the city of Havana, the Attorney General held 
that any rights of Dady & Co., which “could properly be called vested rights,” 
should be protected; but since the question was an exceedingly nice one and 
there was no compelling necessity for a determination of the matter, the Attorney 
General refused to decide whether the claimants did hold a vested and perfected 
right or a mere imperfect and inchoate interest, leaving that question for the 
Cuban courts to decide. (22 Op. 526.) 
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C. Grants for Purposes of Carrying on War 


Most writers agree that where the concession or contract was 
granted for the purpose of carrying on war against the receiving 
state or for suppressing a rebellion against the ceding state, no 
binding obligation will pass to the receiving state. 

Says Westlake: 


Those who lend money to a state during a war, or even before its 
outbreak when it is notoriously imminent, may be considered to have 
made themselves voluntary enemies of the other state, and can no 
more expect consideration on the failure of the side which they have 
espoused than a neutral ship which has entered the enemy’s service 
ean expect to avoid condemnation if captured. The principle may 
sometimes have a wide application. When Cuba was emancipated 
from Spain by the Spanish-American war, it could searcely be ex- 
pected that either she or the United States should recognize the 
loans which Spain had charged on her for the cost of repressing the 
Cubans, during the long and intermittent struggle of which her eman- 
cipation was the close.*® 


Although the comparison between the making of a private loan 
to a belligerent government and the entrance by a neutral ship into 
the enemy’s service is rather an unfortunate one, since the making 
of a private loan is not an unneutral act, yet Westlake’s underlying 
idea is quite sound, and is in accord with the expressions of numerous 
other writers, and with the action of the United States in the case of 
the Cuban bonds. 


D. Fraudulent Grants 


Where the concession has been granted by the ceding Power in 
defraud of the rights of the receiving Power, the latter will not be 
bound by the concession so granted. Questions of this kind often 
arise when a state has been compelled to sign a protocol agreeing 
to give up a part of its territory, and the definitive treaty of peace 
or cession has not yet been signed, so that the ceding Power still 
retains the lawful sovereignty of the territory. To an unscrupulous 
official the temptation may seem pressing to sell all manner of con- 


39 International Law, Vol. 1, p. 78. 
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cessions and thus to reap large profits from auctioning off concessions 
in the last few months before the new master enters. This was the 
situation as it existed in Cuba in the fall of 1898, after the signing 
of the peace protocol of August 12, 1898, between the United States 
and Spain, but before the signing of the definitive peace treaty of 
December 10, 1898. Major General Leonard Wood, writing to the 
Secretary of War on June 5, 1901, suggested that in his opinion all 
grants and concessions made by the Spanish Government between the 
date of the signing of the peace protocol and the time of final evacu- 
ation must be held void, and therefore not binding upon the United 
States. In commenting upon this letter, Mr. Magoon is quite cor- 
rect when he asserts that it does not state the true rule of international 
law.*® Sovereignty does not pass until the treaty of cession is signed 
and ratified; and so long as the ceding state remains in possession 
and retains lawful sovereignty, concessions granted by it in good faith 
are prima facie valid. During this trying time, the ceding state does 
not hold the territory to be ceded as a trustee for the receiving state. 
It is not liable for the profits received during this period, and it has 
the right to make all such public grants and concessions as are neces- 
sary for the ordinary maintenance and progress of the country, but 
not those of an extraordinary or unusual kind. It is enly when the 
concession was granted out of the ordinary course of administration, 
or for motives other than that of benefiting the locus ceded (whether 
in fact the concession was attended with actual benefit or not), that 
it may be set aside for fraud. 

These principles came into play during the closing days of the 
Spanish regime in Cuba. The Spanish Secretary of Public Works 
and Communications, Dolz by name, believing that harvest time had 
come, assumed the right to sell concessions to all comers. In declining 
to recognize as valid one of these ‘‘last minute’’ concessions granted 
on December 7, 1898, the Attorney General said: 

The decree issued by Dolz on December 7, 1898, is subject to some 


suspicion, because it was through this same Secretary Dolz that the 
publie sale of almost all conceivable public franchises in Cuba was 


40 Magoon’s Reports, p. 596. See, also, Halleck’s International Law (3d 
ed.), Vol. 2, Chap. 33, Sec. 24. 
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advertised to take place in the latter days of December, just prior to 
the possession of the island by the United States forces, a scheme so 
obviously conceived in fraud as to have compelled the military author- 
ities to put a stop to it.* 


Vv. CASES DISTINGUISHED FROM THE GENERAL RULE 


Before concluding this review of the American law, it will per- 
haps be useful to point out three situations to which the principle of 
succession here discussed is not applicable, but which, because of a 
certain superficial similarity, sometimes lead to confusion. 

(A) No rule of international law prevents confiscation afler 
cession. 

(B) No rule of international law prevents confiscation under 
military occupation. 

(C) The principle discussed in this paper has no application to 
coneessions granted by municipalities, provinces, or other local bodies. 


A. Confiscation after Cession 


The provinee of international law is to determine what effects 
flow from a cession of territory; with the municipal acts of the re- 
ceiving state committed after the completion of the cession and af- 
feeting only its own subjects, international law has nothing whatso- 
ever to do. International law only goes so far as to say that in certain 
circumstances the mere cession itself shall not work a forfeiture. 
Whether concessions or other property will be protected or not, after 
the cession has been completed, is a question for the municipal law 
of the receiving state. In the United States the Fourteenth Amend- 
ment to the Constitution would prevent the taking of property with- 
out due process of law. But nothing would make it illegal to appro- 
priate concessions or other property under the right of eminent 
domain, or even under the general police power of the state, so long 
as compensation were given. Thus, Attorney General Griggs, in an 
opinion rendered on July 10, 1899, in considering the claim of a 
certain Michael J. Dady & Company to proceed with the work of 
paving the streets and constructing the sewers of Havana, under a 


4122 Op. 525. See also Magoon’s Reports, p. 637. 
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concession acquired by them from the Spanish Government prior to 
the cession of Cuba, says: 

If the authorities were convinced that Michael J. Dady & Com- 
pany had a vested right or a complete contract it would be within 
their lawful province to suspend its execution if they thought the 
publie health or other interests required. Of course such an inter- 
ference with the exercise of a vested contract right would involve the 
payment hereafter of legal damages on account of such interference, 
but the publie good would be the higher law and would justify the 
interference.*? 


Similarly, Mr. Magoon advised that the United States could not 
compel a municipality to observe the terms of a concession involving 
an unwarrantable restriction upon the municipal police power; and 
regardless of whether the concession was binding under the law of 
the receiving state or not, the United States would not compel the 
municipality to observe its terms. This, of course, would not affect 
the right of the holder of the concession to claim compensation for 


his deprivation of property.** 


B. No Rule of International Law prevents Confiscation under 
Military Occupation 


During the time of military occupation, before cession, notwith- 
standing the provisions of Article 46 of the Fourth Hague Conven- 
tion of 1907, private property may be seized or even destroyed by the 
military occupant when vital military necessity so requires, even 
without ecompensation.** Concessions and monopolistic franchises are 
no exceptions to this rule. So, in an opinion rendered by the United 
States Attorney General on March 18, 1901, in regard to the question 


12.22 Op. 529. 

43 Magoon’s Reports, p. 534. 
had granted in 1897 to one Gutierrez, a concession to build a market house, and 
a monopoly preventing the free buying and selling of market supplies outside 
the market house. Mr. Magoon held that the concession could not be specifically 
enforced against the municipality. 

To the same effect, see Magoon’s Reports, p. 573: “In the same way the 
rights of the parties claiming under this concession, whatever they may be, are 
suspended if the exercise of said rights endangers the public health.” 

44 Westlake’s International Law, Vol. 2, p. 92. 


In this case the municipality of Sancti Spiritus 
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of whether the United States military commander occupying Cuba 
could set up a military telegraph line in violation of.a vested con- 
cession for a telegraph monopoly granted to the International Ocean 
Telegraph Company, it was held that the United States War Depart- 
ment was justified, under the right of military occupation, in main- 
taining the telegraphic line between Santiago and Havana, Cuba, and 
in transmitting private messages over it, although the transaction of 
such business might be in conflict with the vested rights of the Inter- 
national Ocean Telegraph Company.*® During the military oecu- 
pancy, however, until the former sovereignty is displaced by cession 
or completed conquest, concessions and franchises, the exercise of 
which is prohibited by the military occupant, are suspended rather 
than abrogated; if, for instance, the military occupant should be 
driven out of the oceupied territory, the concessions would revive, 
and bind again the granting state. 


C. Concessions granted by Municipalities, Provinces, or other Local 
Bodies 


Concessions, contracts, or franchises granted by municipalities, 
districts or provinces, within the territory ceded, are not impaired 
by a cession of the territory; as in all contracts to which the state is 
not a party cession has no effect upon the parties’ rights and liabili- 
ties. Upon such contracts the government of the receiving state very 
clearly is not bound. So, where the British Ambassador pressed the 
claim of an English company against the United States Government, 
then in oceupation of the city of Manila, for damages upon a contract 
made by the company with the municipal authorities of Manila prior 
to 1898, the United States held that the liability, if any, rested upon 
the municipality of Manila and was in no way altered by the cession.*® 

4523 Op. 427. 

46 Magoon’s Reports, p. 412. The Secretary of War, to whom the State 
Department referred the matter, wrote: “I am of the opinion that if the ex- 
istence of the alleged contract were established the alleged liability, if any ex- 
ists, would attach to the municipality of Manila, and would not attach to the 
military government of the Philippines nor the Federal Government of the 


United States. The municipality of Manila is a municipal corporation, and, 
as such, may be sued in the courts. The controversy between Messrs. Merry- 
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wy) 


As a general rule, all debts and obligations assumed by munici- 


palities before cession continue binding after cession.*’ 


VI. GENERAL PRINCIPLES OF ENGLISH PRACTICE 


While the United States was solving questions of succession which 
arose upon the freeing of Cuba and the annexation of Porto Rico 
and the Philippines in 1898, another great Power was working out 
similar problems in South Africa. Since the study of the administra- 
tion of international law within the courts of a single nation is at- 
tended with the danger of developing an isolated, or a too narrowly 
municipal understanding of international law, it may prove service- 
able, before concluding this paper, to suggest in broadest outlines 
the principles of the English practice. ‘ 

At the outset two general principles of English law must be 


weather & Sons and the city of Manila stands on the same footing as a like 
controversy between individuals. The questions involved are of a kind and 
character usually resolved by judicial proceedings. Therefore the parties secure 
an adequate remedy by applying to the courts.” 

47 See Vilas v. Manila, 220 U. 8. 345. This case held that “while military 
occupation or territorial cession may work a suspension of the governmental 
functions of municipal corporations, such occupation or cession does not result 
in their dissolution”; and that “the cession by the treaty of 1898 of all the 
public property of Spain in the Philippine Islands did not include property be- 
longing to municipalities, and the agreement against impairment of property 
and private property rights in that treaty applied to the property of munici- 
palities and claims against municipalities.” 

The property, as well as the obligations of municipalities, remains un- 
affected by a change of sovereignty. The ownership of public land and belong- 
ings held by municipalities before cession, does not pass by cession to the re- 
ceiving state, but remains in the municipalities. See Magoon’s Reports, pp. 
383 and 388, and cases there cited, from which he concludes that “The munici- 
palities of Cuba now possess the same rights of property as they possessed under 
Spanish sovereignty” (p. 388). So, in Townsend v. Greeley, 5 Wall. 326, the 
United States Supreme Court held that “the treaty of Guadalupe Hidalgo, be- 
tween the United States and Mexico, does not divest the pueblo, existing at the 
site of the city of San Francisco, of any rights of property or alter the charac- 
ter of the interests it may have held in any lands under the former government. 
It makes no distinction in the protection it provides between the property of 
individuals and the property held by towns under the Mexican Government.” 

Of course, as need hardly be said, municipalities after cession are subject to 
whatever regulations or laws the new sovereign may care to impose upon them. 
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noticed. Although in the United States international law is recog- 
nized as part of the law of the land,** it is open to some doubt whether 
it ean be so considered in England.*® Indeed, some English courts 
have gone so far as to state expressly that international law cannot 
be ‘‘deemed to be part of the law of the land.’’ An English court 
which adopts such a view would not very readily enforce the rights 
of conecessionaries arising under international law. 

In the second place, the English law of succession is complicated 
by the peculiar English doctrine that municipal courts cannot take 
cognizance of questions arising out of what are known as ‘‘acts of 
state.’’ An ‘‘act of state’’ has been defined as ‘‘a public act, or act 
done by or under the authority of the Crown, outside the British 
territory, and affecting aliens. Such acts are not cognizable by the 
Courts; and in regard to them the plea of ‘act of state’ will, if 
proved, serve to debar the Courts from exercising jurisdiction.’’ °° 
A long series of cases have decided that matters connected with the 
annexation of territories are entirely matters of state, and not jus- 
ticiable by municipal courts.** 

In the case of Postmaster General v. Tante, 1905 Transvaal Su- 
preme Court Reports, 582, the court, holding that concessionaries 
cannot sue in the courts of the receiving state, said: 


But the conquering state cannot be sued in its own courts in re- 
spect of contractual obligations alleged to have been incurred by its 
adversary, because the annexation is an act of state carried out by the 
supreme authority of the conquering country, and neither the act 
itself, nor its legal consequences, can be called in question in the 
eourts of that country. Those courts have no power to adjudicate 
upon it, and they are bound to recognize it. It is, therefore, im- 


48 The Paquete Habana, 175 U. 8S. 677. 
49 See Pitt Cobbett’s Leading Cases on International Law (3d ed.), Vol. 1, 


pp. 21, 22. 
50 Ibid., p. 18. 
51 See, for instance, Nabob of the Carnatic v. The East India Co., 1 Vesey 


Junior, 371, 2 Vesey Junior, 56; Elphinstone v. Bedreechund, 2 State Trials, 
N. S. 379; Rajah of Coorg v. East India Co., 29 Bevan, 300; Doss v. Secretary 
of State for India, L. R., 19 Equity, 509; Singh v. Secretary of Svate for India, 
L. R., 2 Indian Appeals, 38; Rustumjee v. The Queen, 2 Q. B. D. 69; Secretary 
of State for India v. Kamachee Boye Sahiba, 13 Moore, P. C. 22. 


734 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


possible for them to declare that, as a result of annexation, any con- 
tractual obligations have been transferred from the one Government 


to the other.®? 


The much quoted case of Cook v. Sprigg, 1899 A. C. 572, similarly 
decided that since annexation constituted an ‘‘act of state,’’ and 
since obligations thereby assumed could not therefore be enforced by 
the municipal courts of the annexing state, the grantees of certain 
eoneessions made by the ruler of Pondoland, could not, after the 
annexation of that country by Great Britain, enforce such conces- 


sions against the Crown.** 

In the well known case of West Rand Central Gold Mining Co., 
Ltd. v. The King (L. R. 1905, 2 K. B. 391), the question was whether 
the seizure by the Transvaal Government, prior to the outbreak of 
war, of certain gold belonging to the plaintiffs created a valid claim 


521905 Transvaal Supreme Court Reports, 586. 

53 The case is sometimes cited to prove that the obligations arising under 
concessions will not survive cession; but the judgment does not support this 
conclusion. The facts were as follows: Between 1889 and 1893 certain con- 
cessions were granted to the plaintiff by Sigcau, then ruler of Pondoland, of 
railway, mineral, land, and trading rights in that country. In 1894 Pondoland 
was formally annexed to the British dominions, nothing being said as to con- 
cessions in the treaty of annexation. Subsequently the plaintiff brought an ac- 
tion against the Premier of Cape Colony under the Crown Liabilities Act of 1888 
for the enforcement of his concession; and the colonial court having decided 
against him, he appealed to the Privy Council in England. The Privy Council 
dismissed the appeal. The case can hardly be cited as an authority to prove 
that concessions will not bind the receiving state; for the court showed that 
the concessionaries “never in fact obtained possession of the lands or exercised 
the rights which these documents purported to convey” (p. 577); and also it 
appeared that “the said concessions had not been carried into practical effect, 
and that they created no legal obligations which could be enforced in a Court of 
law against the government of Cape Colony, inasmuch as the said Sigeau might 
at any time have repudiated the said rights and privileges which he had granted 
to the appellants, and there would have been no remedy for such repudiation 
open to the said appellants” (p. 573). But above all, the court held that there 
was “a more complete answer to any claim arising from these instruments. The 
taking possession by Her Majesty, whether by cession or by any other means 
by which sovereignty can be acquired, was an act of State and treating Sigcau 
as an independent sovereign—which the appellants are compelled to do in de- 
riving title from him. It is a well-established principle of law that the transac- 
tion of independent States between each other are governed by other laws than 
those which municipal courts administer.” 
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against the British Government which could be enforced in British 
municipal courts after the annexation of the Transvaal. Although 

; a dictum of the court squarely asserted that the sovereign of a con- 
quering state succeeded to none of the obligations of the conquered, 
yet the real basis for the judgment rendered by the court in favor of 
the Crown rested upon the fact that the matter concerned an ‘‘act 
of state.’’ * 

According to English law, therefore, concessions and contracts, 
even where expressly protected by the treaty terms, will apparently 
not be enforceable in English municipal courts. This makes it im- 
possible to ascertain from the action of English courts the English 
view of the international law of succession; instead one must turn 
to the actual practice of the British Government. 

Prior to 1900 the British practice had not been altogether uni- 
form.”> In August, 1900, however, Great Britain appointed a special 
commission to inquire into and report on the various concessions 
which had been granted by the Transvaal Government, and to study 
the problem of how England should treat obligations created by the 
conquered state in respect to the annexed territory. The report of 
this commission, issued April 19, 1901, has attracted considerable 
attention as an exposition of the English view of succession.®® It 


reads in part as follows: 


7. It is desirable to state here the broad principles which we con- 
sidered applicable to the problem before us. 
8. On the 1st September, 1900, Her late Majesty annexed the 


54“Upon this part of the case there is a series of authorities from the year 
1793 down to the present time, holding that matters which fall properly to be 
determined by the Crown by treaty or as an act of State are not subject to the 
jurisdiction of the municipal courts, and that rights supposed to be acquired 
thereunder cannot be enforced by such courts.” Per Lord Alverstone, C. J. 

55 In 1877, on the annexation of the Transvaal, the British Government as- 
sumed responsibility for the debts of the Transvaal, including debts for warlike 
stores, amounting to 30,381 pounds and debts to banks of 28,946 pounds (Parl. 
Paper C 2144, p. 278); and on the annexation of Burma claims for goods actu- 
ally supplied to the government of the annexed state prior to annexation were 
paid, although incomplete contracts were not recognized and “all cases were 
treated strictly on their merits.” 

56 The report may be found in Parliamentary Papers, 1901, South Africa, 
Cd. 623; pp. 6-8. 
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territories and obliterated the sovereignty of the South African Re- 
public. It has, therefore, become necessary that the new Government 
should decide in what relation it stands to the concessions granted 
by the Government of the late Republic, and upon this point we sub- 
mit the following observations: 

9. lt is clear that a state which has annexed another is not legally 
bound by any contracts made by the state which has ceased to exist, 
and that no court of law has jurisdiction to enforce such contracts 
if the annexing State refuse to recognize them. But the modern usage 
of nations has tended in the direction of the acknowledgment of such 
contracts. After annexation, it has been said, the people change 
their allegiance, but their relations to each other and their rights of 
property remain undisturbed, and property includes those rights 
which lie in contract. ‘‘La conquéte change les droits politiques des 
habitants du territoire, et transfére au nouveau souverain la pro- 
priété du domaine public de son cédant. I] n’en est pas de méme 
de la propriété privée qui demeure incommutable entre les mains de 
ses légitimes possesseurs.’’ Concessions of the nature of those which 
were the subject of our inquiry presented examples of mixed public 
and private rights; they probably continue to exist after annexation 
until abrogated by the annexing State, and, as matter of practice in 
modern times, where treaties have been made on the cession of terri- 
tory, have been often maintained by agreement. In considering what 
the attitude of a conqueror should be towards such concessions we 
are unable to perceive any sound distinction between a case “where a 
State acquires part of another by cession, and a case where it acquires 
the whole by annexation. The opinion that in general private rights 
should be respected by the conqueror, though illustrated and sup- 
ported by jurists by analogies drawn from the Roman law of in- 
heritance, is based on the principle, which is one of ethics rather 
than of law, that the area of war and of suffering should be, so far 
as possible, narrowly confined, and that non-combatants should not, 
where it is avoidable, be disturbed in their business; and this prin- 
ciple is at least as applicable to a case where all as where some of the 
provinces of a State are annexed. 

10. Though we doubt whether the duties of an annexing State 
towards those claiming under concessions or contracts granted or made 
by the annexed State have been defined with such precision in au- 
thoritative statement, or acted upon with such uniformity in civilized 
practice, as to warrant their being termed rules of international law, 
we are convinced that the best modern opinion favors the view that, 
as a general rule, the obligations of the annexed State towards private 
persons should be respected. Manifestly the general rule must be 
subject to qualification; e.g., an insolvent State could not by aggres- 
sion, which practically left to a solvent State no other course but to 
annex it, convert its worthless into valuable obligations; again, an 
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annexing State would be justified in refusing to recognize obligations 
ineurred by the annexed State for the immediate purposes of war 
against itself; and probably no State would acknowledge private 
rights, the existence of which caused, or contributed to cause, the war 
which resulted in annexation. 

11. Subject to these reservations His Majesty’s Government in 
dealing with the concessions in question will probably be willing to 
adopt the principle which, in the case of the annexation of Hanover 
by Prussia (the modern case most nearly corresponding with that 
under consideration), was proclaimed by the conquerors in the fol- 
lowing terms: ‘‘ We will protect everyone in the possession and en- 
joyment of his duly acquired rights.’’ (Royal Prussian Patent, 3rd 
Oct., 1866.) 

12. The acceptance of this principle clearly renders it necessary 
that the annexing Government should in each case examine whether 
the rights which it is asked to recognize have, in fact, been duly ac- 
quired. It is an obvious corollary that the rights in question must be 
valid not only by reason of due acquisition in the first instance, but 
by reason of their conditions having been subsequently duly per- 
formed. 

13. Applying these principles more in detail to the case of the 
concessions with which we have had to deal, we have come to the 
conclusion that the cancellation of a concession may properly be ad- 
vised when 

(i) The grant or the concession was not within the legal powers 
of the late government; or, 

(ii) Was in breach of a treaty with the annexing State; or 

(iii) When the person seeking to maintain the concession ac- 
quired it unlawfully or by fraud; or 

(iv) Has failed to fulfill its essential conditions without lawful 
excuse. 

In any ease, falling within these categories, where there has either 
been no ‘‘duly aequired’’ right, or there has been a non-fulfillment 
of essential conditions by the concessionaire, cancellation or modifica- 
tion without compensation appears to us, in the absence of special 
circumstances, to be justifiable. 

14. We further think that the new Government is justified in can- 
celling or modifying a concession when 

(v) The maintenance of the concession is injurious to the public 
interest. 

15. In this last case, however, the question of compensation arises, 
inasmuch as it would be inequitable that a concessionaire should lose 
without compensation a right duly acquired, and whose conditions 
he had duly fulfilled, because the new Government differed from the 
old in its view as to what was, or was not, injurious to public interest 
even though the opinion of the new Government were obviously the 
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true one. We do not consider the actual amount of compensation 
payable as a matter within the scope of our inquiry, but we submit 
the following observation as to the principles relevant to the question: 

In determining the amount of compensation in respect of losses 
sustained by the owner of a concession cancelled or modified as in- 
jurious to the public interest, regard may justly be paid to the ques- 
tion whether the owner, at the time when he received or acquired the 
concession, knew, or reasonably ought to have known, that it was 
precarious. A concession may be precarious for many reasons, but 
it certainly is so, if the subject-matter of it is closely related to large 
and changing public interests. In such matters, no reasonable man 
can anticipate that a Government can indefinitely fetter the legisla- 
tion of the future; and indeed, in countries such as Great Britain, 
where opinion is tender to vested interests, modification without com- 
pensation has been made in the statutory powers and privileges of 
undertakings incorporated under Parliamentary powers and relating 
to gas, water, electric light, public transport, and other subjects with 
which the well-being of the community at large is closely bound up. 

16. We submit also that no concessionaire can rightly claim to be 
placed in a better position under the new than under the old Govern- 
ment, and therefore in assessing compensation to any owner of a con- 
cession in respect of his loss, the value of his interest should be taken 
as it was before the war which has resulted in annexation, and before 
the superior credit and stability of the annexing State have appreci- 
ated his property. 

17. On the other hand, when public interest requires the modifi- 
eation or cancellation of a justly acquired concession, due considera- 
tion ought properly to be shown in cases where new, and under the 
circumstances, hazardous enterprises have been pioneered into sta- 
bility in an unsettled and undeveloped country where profit was un- 
certain, and total loss a possible contingency. 


The strong similarity between the English law as outlined in this 
report and the American law will at once be evident. The striking 
difference is that England holds that municipal courts are not the 
proper enforcing agencies for securing rights arising out of annexa- 
tion, while in America such rights may be enforced in municipal 
courts. Even English writers themselves seem inclined to explain 
away the statement that ‘‘a state which has annexed another is not 
legally bound by any contracts made by the state which has ceased 
to exist.’’ Westlake says: 


The latter dictum [i.e., the sentence just quoted] is true, since 
courts of law are bound by the will of the sovereign power of the 


CHANGE OF SOVEREIGNTY AND CONCESSIONS 739 


country, whether that will be just or unjust. The former dictum, 
denying all continuing legal obligation of contracts in cases of state 
succession, is to be explained by the narrow meaning which the com- 
missioners evidently attached to the term ‘‘legal,’’ partly from at- 
tachment to Austin’s narrow definition of law, and partly from con- 
necting the term exclusively with the ordinary courts of law, which in 
England are not the only channels of redress where the Crown is 
eonecerned. The legality of a claim, in any but a misleading sense, 
does not depend on the particular method that ought to be taken in 
order to enforce it. In any ease the dictum was superfluous for the 
commissioners’ object.*7 


Another difference lies in the fact that the Transvaal Report says 
nothing about the requirement that concessions and contracts, to 
bind the reeeiving state, must have been granted for the general 
benefit of the locus ceded,—a limitation which, as has been noted, 
was adopted by the United States in cases following the Spanish- 
American War. On the other hand, the general principles suggested 
in the report, and the exceptions made to the general rule, evidence 
a strong similarity to the law as laid down in the United States. 

Perhaps the three most interesting cases disposed of by the Trans- 
vaal Commission were the eases of the Pretoria-Pietersburg Railway, 
the Dynamite Concession, and the Netherlands South African Rail- 
way. In the first of these three cases the Commission considered a 
concession granted by the Transvaal Government to an English eom- 
pany for the maintenance of a railway line. The Transvaal Govern- 
ment owned three-fifths of the company’s shares and had guaranteed 
the debenture interest and a limited dividend on the shares issued 
to the public. Although there was evidence to show that the line had 
been used for the purposes of the war against Great Britain, yet the 
sritish Government recognized the concession as binding, and as- 

57 Westlake’s International Law, Vol. 1, p. 81. Pitt Cobbett, in speaking of 
the same sentence, says: “The Report, whilst purporting to accept the judicial 
view, nevertheless qualifies this, in effect, by the admission that ‘the modern 
usage of nations tends in the direction of the acknowledgment of such contracts,’ 
and that ‘the best modern opinion favors the view that as a general rule the 
obligations of the annexed State towards private individuals should be re- 
spected.’”’ Pitt Cobbett’s Leading Cases on International Law (3d ed.), Vol. 2, 
p. 241. 
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sumed all the liabilities of the Transvaal Government under its 
guarantee.°*® 

The case of the Dynamite Concession involved the monopoly for 
the exclusive manufacture and sale of explosives in the Transvaal. 
This monopoly was vested in the Transvaal Dynamite Company, 
which was controlled by German interests. Upon the recommenda- 
tion of the commissioners, the British Government cancelled this 
concession, upon the ground that the company had violated the con- 
ditions of its contract, and had secured the legislative condonation 
of its breach of conditions by bribery and corrupt practice. 

The case of the Netherlands South African Railway involved a 
concession granting to a Dutch company an exclusive right to con- 
struct and work all main railway lines in the Transvaal. During the 
war the company, through its local officials and with the approval of 
the directors, pursued a course of open hostility to the British Govern- 
ment, facilitating the members of its staff in assisting military opera- 
tions against the British, making arms and ammunition for the 
Transvaal Government, destroying bridges in British territory, and 
going far beyond the purposes of its charter, the terms of its con- 
cession, or the requirements incident to its being under the local 
authority of the Transvaal Government. The Commission recom- 
mended the cancellation of the concession, partly upon the ground 
of its excessively active participation in the hostilities carried on 
against the British Government, and partly on the ground that the 
grant of such a wide-reaching monopoly and its ownership and con- 
trol by foreign (chiefly German) capital, was injurious to the public 
interest. The British Government cancelled the concession, but as- 
sumed the entire liability of the company’s debentures, and undertook 
to indemnify all those who had become shareholders prior to the out- 
break of war, excepting the managers and agents of the company and 
the Transvaal Government. It is said that out of some 14,000 shares 
the British Government paid for all but about 500. The policy of 

58 “This concession appears to have been lawfully entered into, and honestly 
carried out. The railway performs a useful service to the principal industry of 
the country in facilitating the immigration, and will form an important link in 


the chain of communication with the Northern Territory, to which it will pre- 
sumably be extended.” Parl. Papers, 1901. So. Africa, Cd. 623, p. 59. 
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making compensation to the holders of the company’s debentures and 
stock rather than to the company itself seems somewhat questionable, 
since such a procedure produces uncertainty and confusion, and can- 
not but shake the confidence of future investors.*® 

Within the compass of a short paper it is not practicable to make 
an examination of the Continental practice. The weight of authority 
seems to lend support to the view that concessions are generally bind- 
ing upon the receiving state; but the practice of European countries 
is not always consistent nor altogether uniform. 


° For a detailed report of the facts of the case, and criticism of the action 
of the British Government, see Sir Thomas Barclay’s Problems of International 
Practice and Diplomacy, p. 47. Sir Thomas Barclay seems to have in mind, 
however, rather the physical assets of the railway company than the value of 
the concession belonging to it. 

60 Fiore says: “The annexing government succeeds to the rights and obliga- 
tions resulting from contracts regularly stipulated by the ceding government in 
the relative public interest of the territory ceded.” 1 Fiore, No. 356, p. 313. 

Also see, for instance, the judgment of the Court of Cassation of Florence 
rendered on July 26, 1878, in which the court said: “The principles of public law 
provide that when it is a case of partial cession of territory the obligations con- 
tracted by the state with regard to the ceded territory pass with that territory 
to the state which succeeds”; and again on December 15, 1879, the same court 
said: “By public law, the state which succeeds in one part of the territory of 
another state is bound, independently of special conventions, by the obligations 
legally contracted by the latter regarding the territory in which it succeeds.” 

After citing various expressions to the same effect by leading jurists, Keith, 
in his Theory of State Succession, adds: 

“In addition to the jurists there is a formidable list of treaties. The treaty 
of 10th November, 185%, confirms railway concessions granted by the Austrian 
Government (Art. 2) and recognizes all contracts regularly made by that Gov- 
ernment (Art. 9). The treaty between France and Sardinia of 23rd August, 
1860, states (Art. 5) that France succeeds to the rights and obligations result- 
ing from contracts regularly made by Sardinia for objects of public interest con- 
cerning especially Savoy or Nice. The treaty of 30th October, 1864, between 
Austria, Prussia and Denmark contains (Art. 17) a precisely similar stipula- 
tion, as does the treaty of 3rd October, 1866, between Austria and Italy (Art. 8). 
England, in ceding the Ionian Islands in the treaty of 29th March, 1864 (Art. 7), 
stipulated that Greece should take over all contractual obligations; so all trad- 
ing and mineral concessions by the Government were safeguarded by the treaty 
for the cession of Heligoland of Ist July, 1890 (Art. 9). The concessions of 
British subjects in Swaziland were guaranteed by Art. 7 of the Convention with 
the Transvaal of 10th December, 1894. The United States treaty with Spain of 
10th December, 1898, provided for the recognition of contracts and concessions, 
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VI. CONCLUSION 


The suggestion that concessions, to be binding, must have been 
granted with a view to the general improvement or benefit of the 
locus ceded, is the peculiar contribution of America. Although there 
have not been as yet enough ruling upon this particular matter to 
justify calling it a settled American doctrine, it has been sufficiently 
enunciated to demand the consideration of all interested in this 
branch of the law. Yet the ‘‘benefit test,’’ equitable and sound as it 
seems, is not entirely without disadvantages and difficulties. Where 
the receiving state is not bound by the concession, the rule may lead 
to the practical result of depriving concessionaries of any recourse, 
since the ceding state may be extinct, or unwilling to accord them 
any compensation. It is also subject to the objection that it opens 
up to the courts of the receiving state a possible way of avoiding 
liability upon concessions, by the simple assertion that the concession 
was not in fact granted for the benefit of the locus ceded. Even to 
a court sincerely anxious to do justice, it presents a test which may 
be attended with considerable difficulty of application. For all these 
reasons one cannot prophesy what may be its future. 

On the other hand, the rule has many manifest advantages. Ab- 
stractly, it seems clear justice that a state, acquiring territory by 
conquest or cession, should not be saddled with debts and obligations 
which it never itself undertook and which were never created for the 
benefit of the territory acquired by it. In fact, a rule of absolute 
liability regardless of benefit would seem actually unjust. Although 


including patents and copyrights. So the Bank of Annecy, in Savoy, is con 
firmed in its concessions by Art. 6 of the treaty of the 23rd August, 1860, while 
Art. 8 of the same treaty protects patents. The treaty of the 3rd October, 1866, 
contains (Art. 10) a similar recognition to that of the treaty of Ziirich regarding 
railway concessions. The treaty of the 11th December, 1871 (Art. 10), confirms 
patents granted to Frenchmen in Alsace-Lorraine; the treaty of lst July, 1890, 
recognizes Lloyd’s signalling rights in Heligoland (Art. 12-6), besides other 
Government concessions. It may also be added that the Prussian Government 
in taking over Hanover, Hesse, Frankfort, Nassau and Schleswig-Holstein (Royal 
Patents of 3rd October, 1866, and 12th January, 1867), which are cases of annex- 
ation by conquest, took over and recognized all Government concessions and con- 
tracts.” Keith’s Theory of State Succession (1907), pp. 66, 67. 
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the test of the benefit may be difficult to apply, the diffieulty of apply- 
ing the ‘‘ property test’’ is incomparably greater. Furthermore, after 
a few decisions have settled the general principles by which ‘‘benefit”’ 
is to be determined, many of the difficulties of application will disap- 
pear. ‘‘Benefit’’ should be interpreted in a broad way. It need not 
necessarily signify the direct and immediate financial benefit of the 
ceeded territory; it is enough if the concession was granted to further 
the general progress and development of the country. The building 
of a railway, the opening up of a country’s resources, the furthering 
of a district’s industry and economic development, may all be for the 
general benefit of a country. But a concession for exploitation, 
granted, at the expense of the local district, for the gain of the 
granting government as the chief end in view, would clearly not be 
for the benefit of the locus ceded; and it would seem unjust that the 
receiving state should be saddled with such an obligation. The danger 
of attempting to enforce as international law a sweeping generaliza- 
tion, making all concessions binding upon the receiving state, is that 
the injustice of cases such as that suggested will tend to cause a re- 
action in favor of the view, which has been already advanced by 
some writers, that no concessions are legally binding upon the re- 
ceiving state. 

Whether or not the ‘‘Benefit Rule’’ will be permanently incor- 
porated into international law only the future can tell. The law will 
doubtless be freshly moulded by the judicial and administrative de- 
cisions in the years following the termination of the present world 
conflict, when the whole question of succession will assume a new and 
large importance. May it not be that by the adoption of the ‘‘ benefit 
test’’ as suggested by the practice of the United States, international 
law may reach a closer approximation to the eternal principles of 
justice, or ‘‘jural postulates,’’ which must be at the foundation of 
all law which endures? 

Francis B. Sayre. 


TREATMENT OF ENEMY ALIENS 


(Being Part XV of Some Questions of International Law in the 
European War, continued from previous numbers of the JouRNAL) 


MEASURES IN RESPECT TO PROPERTY AND BUSINESS 


A. In Great Britain 


The English Custodian. The outbreak of the war found in nearly 
every belligerent country vast amounts of property, both real and 
personal, owned by persons of enemy nationality or domicile.’ Like- 
wise, enemy persons were the owners or shareholders in many busi- 
ness and industrial enterprises, corporations, partnerships, ete. With 
a view to preventing such property from being used or such business 
from being conducted in a manner prejudicial to the national de- 
fense or for the benefit of the enemy, the governments of all the 
belligerent countries very early adopted measures for placing enemy- 
owned property and enemy business enterprises under the control or 
supervision of the public authorities. 

In Great Britain, such property was placed under government 
control by the Trading with the Enemy Amendment Act of Novem- 
ber 27, 1914, which directed the Board of Trade to appoint a cus- 
todian of enemy property for England and Wales and another for 
Seotland and Ireland. For England and Wales the public trustee, 
an officer already in existence, was designated to perform the duties 
of custodian. He was charged with the duty of ‘‘receiving, holding, 
preserving and dealing with such property as might be paid to or 
vested in him in pursuance of the act.’’ The courts were empowered 
to vest in the custodian any property, real or personal, belonging to 

1 For figures on the value of such holdings, see Clunet, Journal du Droit 
International, 1915, p. 286, 1917, p. 496; Strasburger Post, July 18, 28, 1917, in 
Facts about the War, Paris Chamber of Commerce, August, 1917. See, also, 
Eccard, Biens et Intéréts Francais en Allemagne, 1917, pp. 26-27, and Bruneau, 
VAllemagne en France, 1914. 
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or held or managed for or on behalf of any enemy, whenever they 
were satisfied that such disposition was expedient. All such property 
was declared to be exempt from attachment or seizure in execution of 
a judgment, although the custodian was allowed to pay debts due 
British subjects from the income thereof, if so ordered by the courts.’ 
Subject to this exception, the custodian was to hold all property 
placed in his custody until the end of the war, for the benefit of its 
owners, provided their own governments accorded reciprocity of 
treatment to British subjects. The custodian was further empowered 
to place on deposit with any bank, or to invest in any securities ap- 
proved by the Treasury, any moneys paid over to or received by him 
in pursuance of the Act, and any dividends or interest received on 
account of such deposits or investments were to be dealt with in such 
manner as the Treasury might direct. Any sum which, had a state 
of war not supervened, would have been payable to or for the benefit 
of an enemy subject in the form of dividends, interest or profits, was 
to be paid to the custodian and not to the enemy claimant. All hold- 
ers of enemy property and all managers of companies in which enemy 
aliens held an interest were required to furnish the custodian within 
one month full particulars concerning all shares, stocks, and inter- 
ests held by enemy aliens in such property or companies. Creditors 
of enemy aliens and persons entitled to recover damages against an 
enemy alien were authorized to make application to the High Court 
for an order empowering the custodian to sell or otherwise dispose 
of the property of any enemy alien against which a British subject 
might have such a claim. The transfer by an enemy alien of any 
securities, debts, bills, notes or obligations, after the outbreak of 
war, was declared to be illegal, unless they’ were bona fide transactions 
and made for value received before November 19th.° 


2In the case of Krupp Aktien Gesellschaft (1916 W. N. 234), Mr. Justice 
Younger held that British creditors of enemy aliens were not entitled to interest 
on such debts. Thereupon the rules issued in pursuance of the Act were promptly 
amended so as to allow interest in such cases. Solicitors’ Journal, Vol. 60, p. 
534; Law Times, July 1, 1916, pp. 150-151. 

3 Text of the Act in Pulling’s Manual of Emergency Legislation, Supp. II, 
pp. 19-27, and Baty and Morgan, War, Its Conduct and Legal Results, pp. 512- 


523. 
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The Controller. With a view to insuring the carrying on of 
enemy enterprises whenever the public interest so required, the 
Trading with the Enemy Act of September 18, 1914, authorized the 
Board of Trade, whenever it had reason to believe that the manage- 
ment of any business by an enemy alien or company was likely to be 
so affected by the war as to prejudice its continuance, but the carry- 
ing on of which was demanded by the public interest, to apply to 
the courts for the appointment of a controller of the firm or eom- 
pany, the said controller to have the power of a receiver or manager, 
subject to such restrictions as the court might think fit. By an act 
of January 27, 1916, the powers of the controller were extended to 
those of a liquidator, including the power to pay debts, distribute 
assets, ete.,f and the Board of Trade was empowered, whenever it 
appeared that the business of any person, firm or company was by 
reason of its enemy nationality or the nationality of its members be- 
ing earried on wholly or mainly for the benefit of or was under the 
control of enemy subjects, to prohibit or wind up such business.°® 
Already by a proclamation of August 10, 1914, enemy aliens had 
been prohibited from engaging in the business of banking, except 
with the written permission of a Secretary of State and subject to 
such conditions and restrictions as he might prescribe. The procla- 
mation further prohibited enemy alien banks from parting with any 
money or securities, but required them to deposit the same in such 
eustody as they might be directed. The power conferred on the 
Board of Trade by the Act of January 27, 1916, was freely exercised 
and hundreds of enemy companies and business enterprises were 
closed and large quantities of German-owned property also appear 


to have been sold at auction by the public trustee. 


+His powers were judicially interpreted in the case of Hazelberg Aktien 
Gesellschaft, W. N. (1916), and are analyzed in the Law Times of November 4, 
1916, pp. 141-142. 

5It will be noted that no application to the courts for an order to wind up 
such business was required. This feature of the law is criticized by the Solici- 
tors’ Journal and Weekly Reporter, Vol. 60, p. 216. See also the Law Quarterly 
Review, Vol. 32, p. 249. 
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B. In FRANCE 


Basis of French Policy. French policy in respect to enemy prop- 
erty and business enterprises was similar in principle to that of the 
British Government. The decree of September 27, 1914, which cor- 
responds to the British Trading with the Enemy Act, made no pro- 
vision for placing enemy property under the control of a public 
eustodian nor for putting the management of enemy business enter- 
prises in the hands of a controller. Nevertheless, it was assumed at 
the outset that the government must exercise control over all such 
property and enterprises in the interest of both the national defense 
and the maintenance of the economic life of the nation. Moreover, 
such a policy was justified as a legitimate measure of retaliation 
against Germany for having closed her courts to French citizens and 
for having placed certain French houses in Germany under sequestra- 
tion.” In France, proceedings against enemy property and business 
enterprises were initiated, not by Parliament, but by the courts in the 
exercise of their common law jurisdiction,* although regulations were 
issued by the government from time to time for the guidance of the 
courts and the parquets in exercising their powers of control.® 

6 Compare Valéry, “De la Condition en France des Ressortissants des Puis- 
sances Ennemis,” Revune Général de Droit International Public, 1916, pp. 374 ff., 
and Clunet, Journal du Droit International, 1916, p. 7. 

7 See Valéry, article cited, who emphasizes the character of the French meas- 
ures as a legitimate act of reprisal for the German pillage and confiscation of 
private property in France; also Fauchille, Les Attentats Allemands contre les 
Biens et contre les Personnes en Belgique et en France, ibid., 1915, pp. 257 ff., 
and Reulos, Manuel des Séquestres, p. 2. In fact, however, the German Gov- 
ernment had only excluded from access to its courts enemy subjects domiciled 
outside the Empire. Frenchmen domiciled within the Empire were free to sue 
in the German courts. 

8’ The Germans complained that the policy of sequestration adopted by the 
French courts was illegal, but Reulos (Les Séquestres et la Gestion des Biens 
des Sujets Ennemis en France, Clunet, 1917, pp. 24 ff.), shows that this policy 
was entirely in accord with the established practice of the French courts in 
dealing with abandoned property or property held by persons who for reasons of 
public policy should not be left in control of it. 

®° The various circulars and decrees relating to the matter may be found in 
teulos, Manuel des Séquestres ; Dalloz, Guerre de 1917; and a collection entitled 
Législation de la Guerre de 1914 (Librairie de Soc. du Recueil Sirey). See also 
Signorel, Le Statut des Sujets Ennemis (1916), pp. 128 ff. 
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Appointment of Sequestrators. With the departure from France 
of a considerable number of German and Austro-Hungarian subjects 
at the outbreak of the war and the abandonment of their property, 
French creditors applied to the courts for the appointment of ad- 
ministrateurs-séquestrateurs of the property thus abandoned with a 
view to insuring its conservation and the ultimate recovery there- 
from of the sums due them. Likewise the parquets took the initiative 
in applying to the courts for writs of attachment of goods and mer- 
chandise belonging to enemy houses of trade, irrespective of whether 
the owners were in France or had departed. The first court to act 
upon such applications was the Civil Tribunal at Havre, which on 
October 2, 1914, issued an order for the seizure of the merchandise 
belonging to a German house in that city,?® this partly for the pur- 
pose of preventing it from finding its way to the enemy and partly 
upon grounds of general public policy.1: This mode of procedure 
in respect to enemy property commended itself to the Minister of 
Justice, and on October 8th he communicated the text of the decision 
of the Tribunal of Havre to the various parquets with the suggestion 
that, as it seemed to be of such a nature as to ‘‘constitute jurispru- 
denee,’’ it be brought to the attention of the presidents of the tribu- 
nals and the procurators of their districts.1*7 By a circular of October 
13th, M. Briand, then Minister of Justice, went further and ‘‘invited’’ 
the presidents of the Court of Appeal and the procurators-general 
thereof to proceed to seize and to put under sequestration all goods 
and merchandise, all funds (deniers), and generally all movable and 
immovable property belonging to or held by or for any German or 
Austro-Hungarian houses of trade, industry or agriculture in France, 
whether those houses had ceased or not their operations since the 
outbreak of the war.'* They were admonished not to allow any such 


10 Text in Reulos, pp. 42-43, and Clunet, 1915, pp. 419 ff. 

11 Troimaux, Séquestres et Séquestrés, p. 3. 

12 Text in Reulos, pp. 41-42. 

13 The law of January 22, 1916, provided that French holders or managers 
of enemy property should upon their request be considered as sequestrators of 
the property in their possession, and such property should be regarded as under 
their care. They were “sequestrators by law” as contra-distinguished from “ju- 
dicial sequestrators” who were appointed by the courts. 
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house to escape, and to that end they were urged to seek all informa- 
tion possible from the prefects, municipal authorities and commis- 
sioners of police, as well as chambers of commerce and other public 
or quasi-public bodies. At the same time they were admonished 
not to forget that they were acting in the name and as the repre- 
sentative of the public interest, the safe-guarding of which must be 
their first consideration.‘* Other circulars were addressed to the 
prefects directing them to give their full co-operation to the judicial 
authorities, and especially to furnish them with information regard- 
ing enemy establishments in their departments,’® and to the procura- 
tors directing them to take the initiative in requesting the courts to 
appoint administrateurs-séquestrateurs of property and houses of 
trade belonging to German and Austro-Hungarian subjects.’*® 

For certain reasons of public policy, natives of Alsace-Lorraine, 
Poles and Czechs were often in fact exempted from the operation of 
the sequestration measures.’’ The whole matter of the treatment of 
persons belonging to these races was left to the discretion of the 
courts. In each case an effort was made to distinguish between the 
‘‘desirables’’ and the ‘‘undesirables,’’ the former being exempted.** 
The possession of a permis de séjour was usually accepted as a pre- 
sumption that the holder belonged to the first category. Likewise, 
the policy of sequestration does not appear to have been rigorously 
enforced against the property of certain Ottoman subjects, notably 
Syrians. As the sequestration measures applied to the property of 
all persons residing or domiciled in Germany and Austria-Hungary, 
it happened that property in France owned by a Frenchman residing 
in Germany was subject to sequestration. The Tribunal of the Seine 
also held that the property of naturalized Frenchmen of German 
origin who had left France and returned to Germany at the out- 
break of the war was subject to sequestration even before their de- 
naturalization by the French Government had been pronounced.*® 

14 Text in Reulos, pp. 44-45. 

15 Ibid., p. 46. 

16 Text in Reulos, pp. 47-48. 

17 See a circular of the Minister of Justice of October 14, 1914. 


18 See Troimaux, pp. 87 ff. and 105 ff. 


19 Reulos, p. 231. 
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Compulsory Declaration of Enemy Property. By a law of Janu- 
ary 22, 1916, all holders, administrators, guardians or surveillants 
of property belonging to the subjects of an enemy Power, and all 
debtors of enemy subjects, were required to make a detailed declara- 
tion concerning the amount and character of such property or debts. 
The obligation applied to all interests of whatever character held by 
enemy subjects in houses of trade, enterprises or exploitations, as 
well as all agreements or contracts of an economic character between 
persons residing in French territory and subjects of an enemy Power. 
The declarations were to be made to the procurators and officials of 
the judicial police, and failure to do so within the prescribed period 
was punishable by imprisonment of from one to five years and by a 
fine of from 500 to 20,000 franes.*° 

Powers of the Sequestrators. The functions of the administra- 
teurs-séquestrateurs were in principle similar to those of the English 
custodian. Again and again the Minister of Justice, in the circulars 
which he issued for their guidance, reminded them that their réle 
was mainly that of conservators.*t They were merely the guardians 
and custodians of the property placed in their charge and were to 
hold and preserve it as an ‘‘economiec hostage’’ until the end of the 
war, with a view to protecting the eventual rights of French creditors 
and those of the allies of France and of neutral countries, and also 
to prevent its being used to the prejudice of the national defense. 
The income of the property held by them was to be received, and out 
of it the debts due by the owners to French creditors were to be 
paid. The remainder was to be deposited in the public treasury. 
Unlike the English controller, they had no general power to operate, 
or wind up the affairs of business concerns.” Nevertheless, whenever 

20 See Reulos, pp. 32 ff., for the text. See Troimaux, pp. 147 ff., for a dis- 
cussion of the nature and purposes of the law. Troimaux details some of the 
ingenious ruses adopted by German houses and property owners to avoid the 
sequestration measures (pp. 117 ff.). 

21 This restricted view of their powers was affirmed by the French courts in 
many eases. Many of these decisions may be found in the Journal du Droit In- 
ternational, edited by M. Clunet, in Reulos, op. cit., Part III, and in Troimaux, 
op. cit., pp. 55 ff. The two latter treatises contain analyses and comment on the 


French decisions. 
22 Decision of the Tribunal of Oran, Clunet, 1916, p. 967. 


TREATMENT OF ENEMY ALIENS 751 


the public interest required the closing of an enemy enterprise or its 
continued operation for the manufacture or production of commodi- 
ties needed for military or other purposes, the courts might direct 
that one or the other policy be followed; in the former case the court 
appointed a liquidator, and in the latter an administrator-seques- 
trator to carry on the business.2* In France, therefore, contrary to 
English procedure, no enemy business could be closed and its affairs 
wound up except by an order of the court. Likewise, except in 
ease of absolute necessity, as, for example, where the sequestrated 
goods were perishable or were subject to debts or other incumbrances 
which required to be discharged immediately, or where military or 
economic considerations made it imperative or highly desirable, the 
assets of property in the hands of a sequestrator could not be alien- 
ated, sold or otherwise disposed of except upon an order of the 
court.** Sequestrators were required to keep accounts of the receipts 
and expenditures and make detailed reports to the courts, to whose 
control their activities were largely subject. They were admonished 
to exercise care and economy in the discharge of their duties and to 
use every effort to preserve the property in the same condition in 
which they received it. All dividends or other income from seques- 
trated property were required to be paid over to the Caisse des 
Dépots et Consignations to be held by it for the eventual benefit of 
the owners, and no proceeds from enemy property were employed 
in France for subscriptions to war loans, as was done in Germany 
and the United States. The expense entailed by the administration 
of the sequestration policy was borne by the property sequestered. 
The Germans alleged that this expense was so large as to consume 
in many cases the larger part of the property, but this charge was 
denied by the French authorities, who assert that there was practi- 
eally no expense, except registration fees in case of sales.** 

The rigor of the sequestration measures was often relaxed in 
exceptional eases. Thus, by a circular of the Minister of Justice of 


23 Cireular of the Minister of Justice, November 3, 1914. Text in Reulos, 
pp. 63 ff. 

24 Circular of November 14, 1914, Reulos, pp. 74 ff. 

25 Reulos, 1915, p. 1078. 
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December 3, 1914, addressed to the procurators-general, he directed 
them to make derogations from the general principle in the case of 
simple enemy individuals when no consideration of public policy 
nor the national defense would be subserved by the sequestration 
of their goods. No such purpose would be subserved, for example, 
by sequestrating the trade or industry of a petty shop-keeper or pro- 
ducer whose commodities served exclusively for the subsistence of 
himself and his family. So with regard to the business and property 
of enemy subjects whose sons were fighting in the French armies, 
it would be harsh to subject them to the regime of sequestration. In 
all such cases the judicial authorities were to exercise their discretion 
and to act with prudence and with due consideration for the national 
interests.”¢ 

Status of Mixed Companies. In the enforcement of the policy 
of sequestration of enemy property and business enterprises, no 
little difficulty was encountered in determining the status of mixed 
companies and partnerships. In his circular of October 13, 1914, 
M. Briand, notifying the presidents and procurators-general of the 
Courts of Appeal that they must put under sequestration the prop- 
erty of enemy houses, directed them to apply the measure equally 
to houses which dissimulated their real character by taking the form 
of a French company having its headquarters in France and organ- 
ized under French law, even when as many as one-third of the 
shareholders or partners were of French, allied or neutral nation- 
ality. In a ecireular of October 25th, he directed that only the 
interests held by German or Austro-Hungarian subjects in such 
houses should be put under sequestration and that in such cases 
some French, allied or neutral member of the firm should be ap- 
pointed sequestrator. But if it appeared necessary to insure a 
strict enforcement of the decree of September 27th regarding trade 
with the enemy, the company might be dissolved and a liquidator 
appointed. As to this necessity, however, the judicial authorities 
were to have full disecretion.*” In practice, it appears that the entire 
property of companies, all or a majority of whose shareholders were 

26 Text in Reulos, pp. 100 ff. 
27 Reulos, p. 51. 
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of enemy nationality, was put under sequestration, but as to those 
in which they constituted a minority only, the proportion representing 
the enemy interests was sequestrated.”® 


C. In GERMANY 


Early German Policy. As has been said, the French Government 
justified its policy of sequestration partly upon considerations of 
national defense, partly as a necessary measure for the protection 
of French ereditors and the maintenance of the economic life of the 
nation, and partly as a legitimate act of retaliation for the German 
decree of August 7, 1914, excluding French nationals and establish- 
ments domiciled outside the Empire from access to the German 
courts.*® The French measures of sequestration, as well as those of 
the British Government, aroused strong resentment in Germany, 
where they were denounced as a violation of the law of nations 
which establishes the immunity of private property in land warfare.*° 
By way of reprisal ** (im wege Vergeltung), therefore, the German 
Bundesrath adopted an ordinance on September 4, 1914, empowering 


28 See, e.g., the decision of the Cour de Paris of February 27, 1917, Clunet, 
1917, p. 1457. 

29 The French text of the German decree of August 7th may be found in 
Reulos, p. 478. The French seem to have been under the impression that the 
German decree closed the German courts to all Frenchmen whether domiciled 
within or without the Empire. In fact, as stated above, it applied only to those 
domiciled outside the Empire. 

80 See the Norddcutsche Zeitung of November 30, 1914. The same paper, in its 
issue of April 14, 1917, published an official notice which complained that from 
the outset the French had sequestrated not only the property of German com- 
mercial enterprises, but also the goods of private individuals; that the French 
policy was ruinous and wasteful, and that important enterprises in which Ger- 
mans held an interest had been put up for sale in a lump and sold to the French 
partners at nominal prices. M. Reulos, in Clunet’s Journal, 1917, pp. 26 ff., denies 
the German charges. 

The above and other similar charges in respect to the treatment of German 
property in France are made by Hans Reichel, of Zurich, in the Juristische 
Wochenschrift of Berlin for May 1, 1915, p. 471. There is a French translation 
of his article in Clunet, 1917, pp. 489 ff., by M. Dreyfus, who likewise denies the 
German charges. 

31In view of the fact, however, that the French policy of sequestration was 
not inaugurated until October, 1914, it is difficult to see how the German ordi- 
nance of September 4th can be defended as an act of reprisal against the French 
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(but not requiring) the central authorities of the several states of 
the Empire to establish a regime of supervision over enemy enter- 
prises (unternehmungen) situated within their respective territories, 
including all the branches of enemy houses which were directed or 
controlled by persons of enemy nationality or the funds of which 
were destined for transmission to enemy countries. This supervision 
was to be exercised by surveillants or supervisors (aufsicht personen) 
appointed by the government and at the expense of the enterprise. 
They were to see that no business was carried on during the war 
by such enterprises, but the property and other private rights of 
the enterprise were not to be impaired. Supervisors, therefore, had 
no power to liquidate or wind up its affairs or to manage or operate 
it. The exploitation of the enterprise might be carried on as before 
the war, but its directors and employees were required to conform 
to the rules and decisions of the supervisors. The supervisor was 
given power to control the transactions of the undertaking, espe- 
cially those involving the disposition of property and the transmis- 
sion of communications; to inspect papers; audit accounts; make 
inventories and require information regarding the transactions. No 
money nor other property of an undertaking placed under super- 
vision could in general be transmitted to an enemy country, but the 
supervisor was authorized to make exceptions to this rule in appro- 
priate cases. He might also direct that such money or securities be 
deposited in the Imperial Bank to the credit of the enterprise. Vio- 
lation of the terms of the decree was punishable by a fine not ex- 
ceeding 50,000 marks or imprisonment not exceeding three years 
or both.*” 

measures of sequestration. Compare an article entitled Les Séquestres des Biens 
des Sujets Ennemis en Allemagne, Clunet, 1916, pp. 1546 ff., and an article by 
Reulos, ibid., 1917, pp. 26 ff. 

32 The text of this and other decrees, laws, circulars of instruction, ete., may 
be found in a German collection entitled Die Kriegs Notgesetze, Sammlung der 
Wichtigen Gesetze, Verordnungen und Erlasse, published by Carl Heyman, Berlin. 
See Vol. I, pp. 137-139, for the text of the above decree. The French text of this 
and other decrees relating to the treatment of enemy property in Germany may 
be found in Reulos, op. cit., pp. 478 ff. See also Clunet, 1917, pp. 77-8, and 
Keeard, Biens et Intéréts Francais. 

The number of decrees and circulars issued by the German Government in 
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Adoption of the Policy of Compulsory Administration of Enemy 
Enterprises. By an ordinance of October 22, 1914, establishments 
or branch houses which had been placed under supervision in pur- 
suance of the above-mentioned decree and which did not have in 
Germany a head or agent qualified to perform legal acts in respect 
to such establishments or branch houses, were placed under a regime 
of compulsory administration (zwangsweiserverwaltung). For each 
such enterprise a manager (ver walter) was to be appointed by the 
court of first instance (amtsgericht) upon the nomination of the 
supervisor. He was empowered to manage, subject to the direction 
of the supervisor, the affairs of the enterprise and to exercise all 
the powers of the owner or his agent. During the period of forced 
administration, the owner or his agents were disqualified from per- 
forming any legal acts in connection with the business.** By an 
ordinance of November 26, 1914, the Bundesrath went still further 
and, by way of reprisal, authorized (but did not require) the central 
administrative authorities of the states, with the assent of the Chan- 
cellor, to place under the regime of forced administration all enter- 
prises as well as their branches, and all immovable property owned 
wholly or in preponderating part by persons of French nationality.** 
An administrator (not necessarily a public functionary) appointed 
respect to enemy property and enterprises was very large. Clunet (1917, p. 385) 
gives a list of seventeen such decrees and ordinances. An analysis of the more 
important of them may be found in Senate Document No. 107, 65th Cong. Ist sess., 
entitled “Trading with the Enemy,” by Theo. H. Thiesing, of the Library of 
Congress. 

33 German text in Die Kriegs Notgesetze, Zweites heft, p. 1; French text in 
Reulos, p. 486, Eecard, p. 238 and Clunet, 1915, pp. 80-81; 1916, p. 324; and 
1917, pp. 266 ff. German creditors of enemy subjects were entitled to institute 
proceedings in the courts by way of execution against property belonging to the 
latter and which had been placed under sequestration. See a decision of the 
Oberlandesgericht of Colmar, May 12, 1915, Soergel, Kriegsrechtsprechung und 
Kriegsrechtslehre, p. 115, and a decision of the Landgericht of Berlin, March 22, 
1915, ibid., p. 115. Controllers of enemy firms could sue in the name of the 
firm in respect to its affairs. IJbid., p. 206. As to the powers of managers of 
enemy firms, see a decision of the Prussian Kammergericht in May, 1916, text in 
Clunet, 1917, pp. 266 ff.; also Clunet, 1917, pp. 480 ff. 

341t will be seen that enemy interest, and not the domicile of the French 
shareholders or partners, was made the test. It was immaterial whether the 
latter had their domicile in German, enemy or neutral territory. 


4 
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by the government was to be put in control of the enterprise or 
property, with almost absolute authority, to act in the name of the 
owner or manager. He alone could sue in the name of the enterprise 
and could remove and appoint directors and employees. He could 
operate the enterprise permanently or temporarily with a view to 
winding up its affairs. Upon the request of a German shareholder 
or partner, and with the approval of the state authorities, he could 
proceed to dissolve the company or partnership and liquidate its 
affairs, in which case a liquidator appointed by him was put in 
control.*> The latter could alienate the property wholly or in part, 
pay its debts and deposit the balance with the government. The 
state authorities were authorized to permit payments to enemy owners 
and partners domiciled in Germany so far as necessary for their 
support. During the period of sequestration all powers and rights 
of the directors, shareholders and partners were suspended. The 
expense of administration was to be paid out of the assets or income 
of the business. If after liquidation any balance remained the amount 
due French subjects was to be deposited in the Imperial Bank to their 
account.** 

Following British and French practice, the German Government, 
by a decree of October 7, 1915, required an obligatory declaration 
in respect to all enemy property, including shares of stock and 


35 French writers have complained of the German procedure of dissolving 
mixed companies, a majority of the stock of which was owned by French partners, 
this upon the request of a single German partner. See the opinion of the Ham- 
burg Landgericht of July 1, 1915, in Soergel, Kriegsrechtsprechung und Kriegs- 
rechtslehre, p. 25, where a house of trade composed of three partners, of whom 
two were English and the third German, was dissolved upon the petition of the 
German partner. The Tribunal of the Seine declined to order a dissolution in a 
similar case. Reulos, La Séquestration et la Gestion des Biens des Sujets Ennemis 
en France, Clunet, 1917, pp. 38-39. See also an article from the Berlin Tageblatt 
of August 18, 1916. (French translation in Clunet, 1917, p. 492.) 

86 Text in Kriegs Notgesetze, Heft 2, p. 3. A detailed analysis of the above- 
mentioned ordinances, with general comment on the German policy in respect to 
the treatment of enemy property, may be found in a series of articles entitled 
Régime Juridique des Biens Ennemis en Allemagne in Clunet, 1917, pp. 385 ff. 
and 875 ff., by Giesker-Zeller of Zurich. There is also a review and defense of 
German policy in an article by Dr. Haber, of Leipzig, in the Juristische Wochen- 
schrift of April 15, 1916. (French translation in Clunet, 1916, pp. 448 ff.) 
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claims against persons domiciled in the Empire. The declaration 
was required to be made by the owner or holder to such officials as the 
state governments might designate. Heavy penalties were prescribed 
for failure to make the required declaration or for false and inexact 
returns.** Although in terms this ordinance applied only to French 
enterprises, the Chancellor was authorized by section 9 to extend by 
way of reprisal its provisions to the subjects of other enemy states, 
and in fact they were so extended to apply to the subjects of Great 
Britain, Russia, Portugal, Italy, Roumania, and the United States. 
By an ordinance of July 31, 1916, issued by the Bundesrath, the 
Chancellor was authorized to order the liquidation of all enterprises 
or branch houses whose capital was owned wholly or in major part 
by English subjects, or which were until the outbreak of the war 
directed or supervised from places within British territory. The pro- 
cedure of liquidation and the function of liquidators were essentially 
the same as those of the ordinance of November 26, 1914, relating 
to the liquidation of French concerns.** 

German Sequestration Measures in Belgium. By a decree of the 
Governor-General of Belgium of February 17, 1915, enemy houses and 
branches of enemy houses were placed under the regime of compul- 
sory administration. Embraced within this category were those 
whose directors or managers were subjects of enemy countries, those 
one-third of the capital, property or direction of which were in enemy 
hands, those whose principal business was in enemy territory, those 
the management of which by Germans was required by the interests of 
Germany, and those whose exploitation was calculated to affect in- 
juriously the interests of the German Empire. Administrators were 
to be appointed by the Commissioner-General of Banks and they were 
to take the place and perform the duties of the existing directors, the 
rights of owners, agents and directors being suspended during the 
period of sequestration. All expense of administration, including 
the salaries of the sequestrators, was to be borne by the house or 


37 French text in Clunet, 1917, pp. 1523 ff. 

38 Text in Reulos, pp. 491-3, and Eccard, pp. 261-263. In November, 1917, 
the provisions of this decree were extended to apply to the property and claims 
of American citizens. 


758 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


business sequestrated.*® By a decree of August 29, 1916, the Gov- 
ernor-General directed that any British concern of which the greater 
part of the capital belonged to British subjects, or whose directorate 
or management had its headquarters in British territory, might be 
liquidated and its affairs wound up. The power to order the liquida- 
tion of a concern was conferred on the chief civil administrator 
(verwaltungschef) and the Commissioner-General of Banks, but their 
orders were subject to the approval of the Governor-General. The 
liquidator was empowered to take possession of the concern and might 
alienate it en bloc or sell particular shares. The offense of secreting 
or concealing property subject to liquidation, or of furnishing false 
information, was punishable by a fine not exceeding 100,000 marks 
and imprisonment of not more than 5 years, or both, and the mili- 
tary courts were given jurisdiction of infractions of the decree.*® 
The measure appears to have been one of confiscation, and it was 
characterized by the British Secretary of State for Foreign Affairs 
as ‘‘a violation of the principles of international law.’’ The Secre- 
tary of State also stated that he had received reliable information 
that the German Government had ordered certain establishments to 
hand over to the Reichsbank the balances of current accounts stand- 
ing in the names of French and British nationals.*! 

German, British and French Policy Compared. Comparing Ger- 
man policy in respect to the treatment of enemy property with that 
of Great Britain and France, we must admit that, in the beginning, 
at any rate, it was more liberal and more in accord with Rousseau’s 
theory that war is a contest between armies and not peoples.** 
German writers claim that Germany was driven to adopt the policy 

39 Text of the decree in Clunet, 1916, pp. 682-684; in Huberich and Speyer, 
German Legislation in the Occupied Territories of Belgium, 2nd series, pp. 98-100; 
and in Eccard, op. cit., pp. 247-249. 

40 Text in Bulletin Officiel des Lois et Arrétés, September 13, 1916. English 
translation in New York Times, November 14, 1916. 

41 International Law Notes, May, 1917, p. 73. 

42In this connection, attention may be called to a decision rendered by the ’ 
Reichsgericht on October 26, 1914, which said: “The German law of nations does 
not admit the view of certain foreign codes according to which war from the 
economic point of view must be extended to the subjects of the enemy states. 
It starts from the contrary principle that war is made solely against the enemy 
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of compulsory administration and liquidation as a measure of reprisal 
against France for putting German enterprises and property under 
: sequestration. France, they contend, was not justified in resorting 
to this extreme measure because the German Government had tem- 
porarily closed its courts to Frenchmen domiciled outside the Em- 
pire. As a matter of fact, they assert, the courts were open prac- 
tically without restriction to all enemy subjects domiciled in German 
territory. In the beginning, Germany took no action whatever 
against enemy property or business undertakings, and even after it 
was known in Germany that the French courts were proceeding to 
sequestrate German property and houses of trade, the Germans went 
no further than to place French undertakings under supervision. 
Unlike the French measures, it was said, this policy of surveillance 
did not generally prohibit the carrying on by their owners or agents 
of French business enterprises in German territory. The official 
supervisors under whose oversight these enterprises were placed were 
limited mainly to seeing that the business was not operated to the 
detriment of the national interests. There was no seizure of enemy 
goods and no serious interference with the management of enemy 
houses of trade or business undertakings. It was only after the French 
policy of wholesale sequestration had been adopted and put into 
effect that Germany felt obliged as a measure of reprisal to resort 
to a similar policy, as she did by the decree of November 26, 1914.** 


state as such and that the subjects of an enemy state are assimilated from the 
civil point of view to nationals in the same measure as they were before the war, 
except in so far as otherwise exceptionally provided for by law.” The court 
admitted, however, that this principle might be derogated from by exception as a 
measure of reprisal. Text in Soergel, Rechtssprechung, p. 75; also quoted by 
Curti, in an article entitled De la Condition des Sujets Ennemis selon la Législa- 
tion et la Jurisprudence Allemandes, in Clunet, 1915, pp. 785 ff. See also Clunet, 
1916, p. 1131, and 1917, p. 456. 

43 Commenting on the German legislation in respect to the treatment of 
enemy aliens, an English writer in the Journal of the Society of Comparative 
Legislation (January, 1915, p. 54), remarks: “Suffice it to say that the emer- 
geney provisions taken as a whole are creditable to Germany and its jurispru- 
dence. They exhibit no spirit of vindictiveness. If there is retaliation, it is only 
resorted tc where the rights conceded by Germany are refused by us. The disa- 
bilities and prohibitions, in a word, are no more than reasonable safeguards which 
a belligerent may exact in the presence of this hideous anomaly—War.” 
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Having once inaugurated the régime of compulsory administra- 
tion, the Germans appear to have carried it out with their usual 
thoroughness. Loud complaints were made in France that the Ger- 
man measures against French houses and property were arbitrary, 
wasteful, confiseatory and entirely unjustified by anything the French 
had done. German administrators, it was pointed out, were neither 
appointed by nor subject to the control of the courts, as were the 
sequestrators in France; consequently, they were free to deal with 
enemy property and enterprises as they pleased. The French policy 
of sequestration, it was said, had been adopted mainly with a view 
to conserving enemy property from waste or destruction and for 
preventing its use for the benefit of the enemy; in Germany, on the 
contrary, the policy of forced administration was resorted to as a 
weapon of war; it had the character of spoliation, and in the case 
of Belgium in particular it amounted in effect to confiscation.** Ger- 
man policy in respect to French property and enterprises in Alsace- 
Lorraine especially has been the subject of severe criticism by French 
writers. German administrators were put in control of thousands 
of French houses and other enterprises; many of them were wound 
up and their affairs liquidated, and charges were made that their 
funds in some cases were used by the German authorities for forced 
subscriptions to war loans.*® Liquidations and forced sales appear 
to have greatly multiplied under the administration of Chancellor 
von Hertling, and throughout the autumn of 1917 the columns of 
German newspapers were filled with advertisements of the sales of 
French houses and estates. These measures, it is alleged, were ap- 
plied not only to French nationals, but also to German subjects in 
Alsace-Lorraine whose sons had emigrated to France or were serv- 
ing in the French army, and to Alsatian families who were ‘‘affili- 
ated’’ with individuals or families of French nationality. This pol- 
icy of spoliation and confiscation, for such it was in effect, was at 
first defended as a legitimate measure of reprisal, but in consequence 
of the refusal of the French Government to resort to the policy of 

44 The character of German and French measures is contrasted in M. Eccard’s 


Biens et Intéréts Francais en Allemagne et en Alsace-Lorraine (1917). 
45 Clunet, 1915, pp. 1078-1079; 1916, p. 1547. 
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confiscation, the German authorities ceased to invoke the excuse of 
reprisal, and defended the German policy on the ground that it was 
in the ‘‘interests of the Empire.’’ *° 


D. IN tHE UNITED STATES 


Policy in Respect to Business. The policy of the United States 
followed the general lines adopted in Great Britain and France, 
although there were some important differences. The legislation in 
respect to the treatment of enemy business undertakings and prop- 
erty is for the most part found in the Trading with the Enemy Act 
of October 6, 1917, and in the various executive orders issued by 
the President in pursuance of the authority conferred upon him by 
this act.*7 In respect to the conduct of enemy business in the United 
States, the Act empowered every enemy or ally of enemy insurance 
company and every enemy or ally of enemy doing business in the 
United States through an agency or branch office or otherwise, to 
apply to the President of the United States for a license to continue 
the said business. The President was authorized to grant or refuse 
licenses and to revoke those once granted in his discretion. The 
power thus conferred on the President was in turn delegated by him 
to the War Trade Board.** 

The license thus authorized might specify the conditions under 
which the business should be carried on and prescribe regulations 
for the control and disposition of the company’s funds. The Presi- 
dent was further empowered to prohibit any or all foreign insurance 
companies from doing business in the United States whenever in his 
opinion the publie safety or public interest might require.*® No 


46 New York Times, October 22, 1917. 

47 Printed in Supplement to this JouRNAL, January, 1918. 

48 Whenever the board refused to grant a license, the Alien Property Custo- 
dian took charge of the business and managed, operated or liquidated its affairs. 
A large number of licenses appear to have been granted with a view to liquidation 
under the management and control of the Custodian. The power to license insur- 
ance companies was delegated by the President to the Treasury Department. 

49 This power was delegated by the President to the Treasury Department 
and in pursuance of this authority an order was issued by the Department on 
November 26, 1917, prohibiting all enemy and ally of enemy insurance companies, 
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provision was made for the appointment of controllers, managers, 
administrators, sequestrators, and the like, as was done in other coun- 
tries. Instead of following the German policy of compulsory ad- 
ministration through the ageney of a government appointed admin- 
istrator, American policy was to require a reorganization of the 
directorate in the case of enterprises in which the board of directors 
was composed wholly or in part of enemy subjects. In such cases the 
Alien Property Custodian took possession of the enemy interests in 
the enterprise and appointed directors to represent such interests, 
or an entirely new board in case the business was wholly enemy- 
owned, and the board as thus reorganized carried on the business 
as before.*° 

$v an executive order issued by the President on February 26, 
1918, prescribing rules and regulations concerning the duties of the 


‘ 


Custodian, the latter, however, was authorized to ‘‘manage, conduct 


and operate’’ any enemy business wherever its continuation ‘‘ seemed 
to be necessary to prevent waste or to protect such business,’’ and 
in the management, conduct or operation of such business he was 
authorized to exercise ‘‘every right, power and authority of the 


enemy.’’ 


Policy in Respect to Property. As to the treatment of enemy- 
owned property in the United States, the Trading with the Enemy 


except those engaged in the business of life insurance, from doing business in the 
United States. Life insurance companies were permitted to carry out their exist- 
ing contracts, but were forbidden to write new business. The affairs of all others 
were wound up and liquidated. By an executive order of November 12, 1918, the 
Custodian was given authority to take over the assets and affairs of all enemy 
insurance companies then in the process of liquidation. It was announced that 
their stock would be sold at public auction. Already, on July 14, 1917, the 
President had issued a proclamation prohibiting companies engaged in the busi- 
ness of marine and war risk insurance from continuing their business, and de- 
elaring that their existing contracts should be suspended during the period of the 
war. The purpose of the measure was to prevent information regarding the 
movement of American vessels from reaching Germany through the agents of 
such companies, who had a right to inspect all vessels upon which they carried 
insurance. 

50 See a report of the Custodian to the President, in the Official Bulletin, 
January 26, 1918. 
51 Text of the order in the Official Bulletin, March, 1918. 
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Act authorized the President to appoint an ‘‘ Alien Property Cus- 
todian,’’ with power to receive all money and other property in the 
United States due or belonging to an enemy or ally of an enemy, 
which might be paid, conveyed, transferred, assigned or delivered 
to him, and to hold, administer and account for the same under the 
general direction of the President.5* Every corporation and every 
unineorporated association, company, or trustee, issuing shares or 
certificates representing beneficial interests was required within sixty 
days to transmit to the Custodian a list of the officers, directors or 
stockholders of enemy or allied nationality residing within or without 
the United States, of such corporation or company, together with 
a statement of the amount of their holdings. All persons holding 
property for or on behalf of an enemy or ally of an enemy, or in- 
debted to such person, were required to report the fact within thirty 
days to the Custodian with such particulars as the latter officer 
might require, and the President was empowered to require any 
money or other property due or belonging to an enemy or ally of 
an enemy not holding a license, to be paid over to and delivered to 
the Custodian. Any payment, conveyance or delivery of money or 
other property to the Custodian was to be a full aequittance and 
discharge of the obligation of the person making it. The Custodian 


52 The law was interpreted to apply to property in the United States owned 
or controlled by any and all persons residing or domiciled in the territory of the 
enemy or ally of an enemy, even when the owner was an American citizen. In a 
number of instances vast properties owned by American citizens of German origin, 
who at the time were in Germany, were taken over by the Custodian. Like- 
wise, the property holdings of a number of wealthy American women who had 
married German or Austrian subjects were taken over. In the former case, the 
domicile of the owner was taken as the test of the liability of his property to 
sequestration; in the latter case the citizenship of the owner was made the test. 

By an executive order of February 5, 1918, German and Austro-Hungarian 
subjects who had been interned and were in the custody of the War Department 
were declared to be “enemies” within the sense of the Trading with the Enemy 
\ct. Their property was therefore subject to seizure by the Alien Property 
Custodian. By an executive order of May 31, 1918, the Custodian was authorized 
to take over property in the United States of enemies interned in England and 
France, of persons who since April 6 were guilty of disseminating enemy propa- 
ganda, of persons whose names were on the enemy trading list, and of persons 
who at any time since April 4, 1914, had been resident within enemy territory. 
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was required to deposit in the Treasury of the United States all 
moneys paid to or received by him, and the Secretary of the Treasury 
was authorized to invest the same in United States bonds or certifi- 
eates of indebtedness under such regulations as the President might 
preseribe.®** All other property placed in the hands of the Custodian 
was to be ‘‘safely held and administered’’ by him. The Custodian 
was vested with all the powers of a common law trustee in respect 
to property, other than money, placed in his possession, and subject 
to such rules and regulations as the President might prescribe; he 
was authorized to manage the same and might dispose of it by sale 
or otherwise, or exercise rights appurtenant thereto, including sale, 
whenever it was regarded as necessary to protect it, prevent waste, 
and safeguard the interests of the United States therein. 

Comparing the powers of the American custodian with those of 
the corresponding official in England, France and Germany we note 
several differences. Compared with the English custodian, his powers 
were somewhat larger, since he was not limited to receiving enemy 
property vested in him by the courts, but could take possession with- 
out judicial authorization, and he had the power to wind up the 
affairs of any concern or estate in which an enemy subject had an 
interest, whereas in England the latter power belonged to the Board 
of Trade and not to the custodian. Unlike the French sequestrator, 
he was not subject to the control of the courts, except as any trustee 
is, but was under the supervision and direction of the President. 
On the whole, his powers appear to have been more like those of 
the German administrator (Zwangs verwalter). 

Sale of Enemy Property. The Trading with the Enemy Act 
appears not to have intended to give the Custodian any general power 
to sell enemy property further than was necessary to protect it 
against waste and to preserve the interests of the United States in 
the same.®* But by a clause in the Urgent Deficiency Bill, approved 
March 28, 1918, the Custodian was given a general power to sell 


528 Down to July 31, 1918, $42,970,027 of such funds had been invested in 
Liberty Bonds (Off. Bul., August 6, 1918). The total amount of property taken 
over by the Custodian was valued at more than $700,000,000. 

53 Sec. 12, paragraph 4. 
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any property in his custody, subject to the condition that it must 
be sold only to American citizens and in public to the highest bidder, 
unless the President should otherwise direct. By an executive order 
of April 2d, the President authorized the Custodian to sell at private 
sale and without advertisement a large number of articles of personal 
property. The policy of the Custodian was to sell only such articles 
as cotton, tobacco, grain, ete. The avowed purpose of the measure 
conferring upon the Custodian the general power of sale was to de- 
stroy the enormous financial power which had been built up in the 
United States by Germans resident in Germany, and to root out 
German influence.™ 

During the debates in the Senate on the proposition to confer on 
the Custodian the general power to sell enemy property, the question 
was raised as to whether such action would not be in contravention 
of the treaty of 1799 between Prussia and the United States. Ap- 
parently the only provision of the treaty which has any bearing on 
the subject is Article 23, which allows the merchants of either coun- 
try in the event of war a period of nine months to collect their debts 
and settle their affairs before departing with their effects. This 
period having expired on January 6, 1918, the freedom of departure 
allowed by Article 23 ceased to exist. The article, however, con- 
tained the further provision that various classes not comprehended 
in the eategory of ‘‘merehants’’ should be allowed to continue their 
respective employments and should not be ‘‘molested in their persons, 
nor should their houses or goods be burnt or otherwise destroyed, 
nor their fields wasted by the armed forees of the enemy into whose 
hands they may happen to fall; but if anything is taken from them 
for the use of such armed force, the same shall be paid for at a 
reasonable price.’’ This treaty stipulation was, however, clearly in- 
applicable to property owned in the United States by persons residing 
or domiciled in Germany. It evidently had in mind the protection 
of peaceable noncombatant enemy aliens who remained in the United 
States after the outbreak of war, and not those who were abroad 
and engaged in carrying on war against the United States. 

It does not in fact appear that the property of any German sub- 


54 Compare the New York Times, March 12, 1918. 
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ject residing in the United States not actually engaged in making war 
against the United States and not interned, was seized or sold. 
Seizures and sales were in the main limited to property owned, 
not by enemy aliens residing in the United States, but by enemy 
subjects residing or domiciled in the enemy country and embracing 
such persons as the Emperor, the late Chancellor Bethmann Hollweg, 
and many capitalists belonging to the ruling class who held enormous 
property interests in the United States and who were actually en- 
gaged in making war against the government and people of the 
United States. It is not clear from the terms of the text or from 
the debates what was intended to be the eventual disposition of the 
proceeds from the sale of such property. If it was intended that 
the proceeds should be held in trust for the benefit of the owners, 
with whom an accounting should be made at the close of the war, 
the act is hardly open to criticism.®™ If, on the contrary, no such res- 
titution is contemplated or intended, the measure is one of plain con- 
fiscation, and it is hard to see how it can be reconciled with the 
established rule of international law in respect to the immunity of 
private property in land warfare. Nevertheless, it might be argued, 
and was in fact argued during the debates in the Senate, that the 
confiscation of German-owned property in the United States was a 
justifiable measure of reprisal for Germany’s conduct in destroying 
unlawfully the lives and property of American citizens on the high 
seas. 

Apparently it was the intention of Congress that the whole ques- 
tion of restitution should be left for determination by the treaty of 
peace at the conclusion of the war, the idea being that a claim would 

55 In November, 1917, the Custodian gave public assurances in consequence 
of a report that heavy withdrawals by Austrians and Hungarians of their bank 
deposits were contemplated, that the government had no intention of seizing 
such funds and that there was no thought of confiscating or dissipating the 
property of enemy aliens residing in the United States. New York Times, Novem- 
ber 14 and December 10, 1917. 

55*3n June, 1918, the Custodian appeared before a committee of Congress 
and urged that title to enemy property should be vested in him in order that he 
might convey a clear title to property sold, and thus remove the possibility of its 
being returned to the original owners. But it does not appear that the authority 


was given. 
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be presented to Germany for damages on account of the unlawful 
destruction of American lives and property at sea by the German 
naval forces, and a balance struck between the amount so claimed 
and the amount of the proceeds derived from the sale of German- 
owned property in the United States. On this assumption, the seiz- 
ure and sale of German-owned property in the United States by the 
American Government, severe and unprecedented as it may seem, 
ean be justly defended. It was rather a measure of reprisal resorted 
to with a view to obtaining from the enemy’s resources funds out 
of which to indemnify citizens of the United States for injuries and 
losses of life and property sustained by them in consequence of un- 
lawful methods of warfare practiced by an enemy which refused 
to conform his operations to the recognized laws of war. As is 
well known, Germany at the close of the Franeco-German War of 
1870-71 demanded and secured an indemnity from France for certain 
acts which the German Government insisted were contrary to the 
established rules of international law. The Government of the United 
States may justly claim a like indemnity from Germany at the close 
of the present war, and if the justice of the claim is well established 
the sums derived by the Government of the United States from the 
sale of German property found within its jurisdiction may be justly 
applied to the payment of such indemnity. In that case it will be 
for the German Government to indemnify such of its subjects as 
have suffered losses, as the French Government indemnified its na- 
tionals under similar circumstances in 1871. 

In the meantime the recourse of reprisal against the United States 
was open to Germany. The property of American citizens in Ger- 
many could have been seized and sold as German property in the 
United States has been seized and sold. In fact, the German Gov- 
ernment in March, 1918, caused the American Government to be in- 
formed that it would adopt measures against American-owned prop- 
erty in Germany, similar to those taken by the Government of the 
United States against German property,*® and in October it filed a 


56 New York Times, March 19, 1918. Already, in October, 1917, the German 
decrees in respect to compulsory notification and administration of enemy-owned 
property were extended to apply to American property in the Empire. New 
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formal protest against the American policy of selling German prop- 
erty and especially against the authority given the President to dis- 
pose of the North German Lloyd and Hamburg-American steamship 
establishments in New Jersey—this on the ground that it was in vio- 
lation of the spirit of the treaties of 1785, 1799 and 1828.5* 


E. In Oruer CountrRIES 


Hungary, Bulgaria, Roumania and Italy. In Hungary a law sub- 
stantially the same as the German ordinance was passed relating to 
the supervision of business undertakings, and all persons were re- 
quired to notify the Minister of Commerce of any debts due by them 
to persons residing in enemy territory. The Minister was authorized 
to forbid the payment of such debts or to require the amount to be 
deposited in the Austro-Hungarian bank.®’ It is not known to the 
author whether enemy property was placed under sequestration or 
forced administration as in Germany. The Bulgarian Government 
**in eonsequence of the bombardment by the Entente armies of 
Dedeagatch contrary to international law, and in the course of which 
numerous private houses were destroyed,’’ is reported to have put 
under sequestration all French and English property as a security 
for the indemnification of Bulgarians who suffered from the bom- 
bardment. In September, 1916, it was announced that the Rou- 
manian Government had decided to sequestrate all German capital in 
the country, including bonds of the Roumanian Government held by 
Berlin bankers, and amounting to some $150,000,000. Aside from 
these bonds, German investments in Roumanian undertakings amount- 
ing to some $60,000,000 were also sequestrated.** In Italy, as in 
most other belligerent countries, ‘‘establishments’’ in which there 
was an enemy interest were placed under sequestration, and pro- 
York Times, November 22, 1917. American holdings in Germany were of course 
small in comparison with German holdings in the United States, the proportion 
being estimated at about 100 to 1 in favor of the United States. The value of 
American owned property in Germany was estimated at about $14,000,000. 

56* Text in N. Y. Times, October 18, 1918. 

57 Richard King, Solicitors’ Journal and Weekly Reporter, December 19 


1914, p. 143. 
58 London Weekly Times, September 8, 1916. 
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vision was made for their liquidation in certain cases. The bar of 
Milan complained that the Italian Government did not go further 
and place under sequestration all German property, including 
credits, securities, ete., if it did not even demand confiscation.*® 
Seizure of the Venetian Palace at Rome. One act of the Italian 
Government, however, which evoked protest from the Vatican and 
from the Government of Austria-Hungary, was the decree of August 
29, 1916, ‘‘retaking’’ possession of the Venetian palace at Rome, an 
imposing pile constructed in the fifteenth century for the Borgia 
family, belonging to the Austro-Hungarian Government and occupied 
by its embassy to the Vatican. The reason alleged for the seizure 
of the palace was the numerous Austrian atrocities against the law 
of nations and the destruction by Austro-Hungarian aviators of 
Italian historic monuments and edifices.°° The Pope addressed a 
protest to all governments represented at the Holy See against the 
action of the Italian Government as an encroachment upon the rights 
of the Pontiff to whom the Austrian Papal Ambassador was ac- 
credited.“ To this the Italian Government replied that the retaking 
possession of the palace did not affect the rights and prerogatives of 
the Holy See, and that it was no violation of the Italian Law of 
Papal Guarantees, but merely a war measure against enemy property 
remaining in Italian territory. Moreover, the Pope, never having 
accepted the Law of Guarantees, had no right to invoke its provisions 
in his favor. Finally, he was reproached for having refrained from 
59 The text of the protest of the bar may be found in an article by Professor 
Valéry, entitled La Condition des Biens des Sujets Ennemis et le Barreau de Milan, 
in Clunet, 1917, pp. 893 ff. German and Austrian property holdings in Italy were 


enormous, and included many villas of princes, vast landed estates, and numerous 
financial houses, industrial enterprises, ete. 

60 When Venice became a part of the Italian Kingdom in 1866, the Italian 
Government allowed the Austro-Hungarian Government to retain possession of 
the palace. According to the Italian view, the seizure of the palace in 1916 was 
simply the resuming possession of the property which the Austro-Hungarian 
Government had been allowed to occupy merely by sufferance. The Spanish 
Embassy, which had taken charge of Austro-Hungarian interests in Italy after 
the breaking off of diplomatic relations between the two countries and which now 
occupied the palace, was notified at the time the above-mentioned decree was 
issued to remove the archives by October 31st. 

61 The Austrian Papal representative had left Rome at the time. 
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protesting against Austrian and German atrocities, which included 
the destruction of many religious edifices and historic monuments, 
but was content to raise his voice against violations of international 
law only when his own rights were affected.* 


F. Patents, TRADE-MARKS AND COPYRIGHTS 


British Policy. The policy of dealing with that peculiar species 
of property consisting of patents, trade-marks, designs and copyrights 
oeeupied the attention of most of the belligerent governments, though 
it was less difficult than the problem of dealing with other forms of 
enemy property, and on the whole the practice has been much more 
in accord with the principles of humanity and justice, to say nothing 
of the more liberal and enlightened principles of international law. 
In several of the belligerent countries the number and value of patents 
held by enemy subjects was very great. This was notably true of 
England and the United States, where patents to many valuable in- 
ventions were held by German subjects resident in Germany. Under 
the English common law it is unlawful for a patentee or licensee or 
the proprietor of a registered trade-mark or design, who is a person 
of enemy nationality or domicile, to carry on any trade or business 
in British territory in respect to such property during the continu- 
ance of the war. He cannot, therefore, manufacture or sell in British 
territory any articles for which he holds a patent or a design or apply 
any of the processes in respect to which he has a monopoly. But, 
obviously, if the exploitation of enemy patents were totally inter- 
dicted in a country where the manufacture of many of the most im- 
portant articles is controlled by enemy patentees, the country might 
find itself deprived of the use of many articles which are required 
for the national defense and the maintenance of its economic life. 

The British Parliament enacted shortly after the outbreak of the 
war a law empowering the Board of Trade, in its discretion and on 
the application of any person, to avoid or suspend wholly or in part, 
subject to such conditions as it might determine, any patent or license 
granted to a subject of an enemy state, or the registration of any 


62 See an article by E. L. in Clunet, 1917, pp. 139 ff. 
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trade mark or design to which an enemy subject or any person carry- 
ing on business in an enemy state might be entitled. But before 
issuing such an order, the Board of Trade was required to satisfy 
itself that it was in the general interest of the country or section of 
the community, or of a trade, that such article should not be manu- 
factured or such process carried on or such trade mark registered. 
The Board was authorized to grant licenses to any British subject 
for the exploitation of patents held by enemy persons, subject to 
such conditions as it might see fit. As to trade-marks, however, it 
eould only avoid or suspend registration but not grant licenses.** <A 
large number of applications for orders avoiding or suspending 
enemy patents were granted by the Board of Trade,®* and licenses 
were issued to British subjects to manufacture the articles the patents 
for which were thus suspended, whenever in the opinion of the Board 
considerations of public policy made it desirable.** British licensees 
in such eases were required to pay the royalties due the enemy 
patentee to the public trustee, the same to be held by him until the 
end of the war, when they would be disposed of as the government 
might determine. Licensees were required to keep accounts, allow 
the inspection of the same, and in some cases to allow the inspection 
of the business premises. The policy of the British Government was, 
therefore, not to confiscate the rights of enemy subjects in patents 
or registered designs granted under its authority, but merely to sus- 
pend them, and to confer upon British subjects for the time being 
the right to exploit them whenever the interests of the national de- 
fense or the economic life of the country required, the ultimate rights 


63 Pulling, Manual of Emergency Legislation, pp. 226-236; Baty and Morgan, 
op. cit., pp. 546-550. 

64 See an article by John Cutter, K. C., in the Solicitors’ Journal and Weekly 
Reporter for November 14, 1914, p. 54. See also the issue of the same journal 
for November 7, 1914, p. 39. 

65 British Patent Journal, February 21 and May 9, 1917. With a view to 
safeguarding British capital invested in the manufacture of articles controlled by 
German patents, it is said that the British Government gave assurances to 
licensees that they would be allowed to continue to exploit such patents after 
the close of the war and until their expiration. See an interview by Mr. A. E. 
Parker, a New York patent attorney, in the New York Times, April 14, 1917, 
and an interview by Mr. Lawrence Langner, ibid., April 13, 1917. 
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of the owners being preserved. With a view to preserving the pro- 
prietary rights of British subjects in patents issued to them by enemy 
governments, the Board of Trade on September 23, 1914, granted a 
general license for the payment in enemy countries of any fees neces- 
sary for obtaining the grant or renewal of patents or for obtaining 
the registration of designs or trade-marks or the renewal of the same 
in enemy countries. By way of reciprocity, the German Chancellor, 
on October 13th, issued a proclamation allowing payments to be 
made in England for a similar purpose by persons domiciled in Ger- 
many, and subsequently this privilege was extended to allow pay- 
ments to be made in France, Russia and Roumania.® 

French Policy. The policy of the French Government was similar 
in principle to that of Great Britain. The matter was not dealt with 
by legislation, however, until some ten months after the outbreak of 
the war. By an Act of Parliament of May 27, 1915, the exploitation 
of patents and the use of trade-marks owned by German and Austro- 
Hungarian subjects, or held in their behalf, was forbidden in the 
interest of the national defense. There was no intention, however, 
of revoking or confiscating them. The Act provided that where the 
manufacture and sale of the patented article was necessary to the 
national defense or was in the public interest, the government might 
exploit directly the patent or grant the privilege of exploitation to a 
French, allied or neutral concessionaire.** Assignments of patents, 
the granting of licenses, and transfers of trade-marks, properly made 
before the outbreak of the war to enemy subjects, were to be re- 
spected and given full effect, but the beneficiaries were forbidden to 
make any payments to enemy subjects. No grant for a patent for 
which application had been made since August 4, 1914, in the case 

66 But by a proclamation of December 28, 1916, the permission thus granted 
to pay fees of this kind in enemy countries was restricted so as to apply only 
to subjects of Germany or her allies and to neutral persons. A British subject, 
therefore, domiciled in Germany could not avail himself of this privilege. See 
Huberich in the Solicitors’ Journal and Weekly Reporter, Vol. 61, p. 180. 

67 Text of the law in Reulos, Manuel des Séquestres, pp. 23 ff., and Clunet, 
1915, pp. 258 ff. See, also, Théry, “Emergency Legislation of France,’ London 
Solicitors’ Journal, October 23, 1915, pp. 4-5. The texts of the laws and ordinances 


of France, Germany, England and Austria-Hungary relating to the treatment of 
enemy patents may be found in Clunet, 1915, pp. 960-978. 
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of German subjects, or since August 13th in the case of Austro- 
Hungarian subjects, could be made unless otherwise ordered. As in 
other countries, French owners of German patents were allowed to 
transmit to Germany the necessary sums for the payment of fees 
for renewal and the like. 

German Policy. By an ordinance of September 10, 1914, the 
Patent Office, upon application, was empowered to grant to the owner 
of a patent, who by reason of the war was placed in a position of 
not being able to pay the annual fees, an extension not exceeding 
nine months, beginning with the date when payable and without 
penalties. Furthermore, where it could be shown that by reason of 
the state of war a person had been prevented from complying in 
due time with any regulation prescribed by the Patent Office, a 
restitutio in integrum might be ordered, provided application was 
made within two months from the date when the act should have 
been done. These provisions operated in favor of subjects of a 
foreign state only if similar concessions were granted to subjects of 
the German Empire by the foreign state, and if such reciprocity 
had been recognized by notification in the German Official Gazette.** 
As has been said, the German Government by way of reciprocity 
allowed Germans holding patents in England to make the necessary 
payments there for the purpose of preserving or renewing their 
patents. 

In October, 1914, the Reichsgericht was called upon to decide 
the question as to the rights of a citizen of France who had applied 
for a patent in Germany under Article 4 of the Paris Convention 
of 1883 for the international protection of industrial property. This 
convention had been duly approved and ratified by the Bundesrath 
and Reichstag, and was held to be a part of the law of the German 
Empire. The court ruled that until a law had been passed limiting 
the rights of enemy aliens under the convention, they must be re- 
garded as entitled to the same protection as those of German sub- 
jects. War, said the Imperial Court, is a contest between states as 
such and not between peoples; hence, enemy subjects must be assimi- 
lated to the condition of nationals in respect to their private rights. 


68 Huberich, op. cit. 
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Therefore, they were entitled to the same protection as that which 
they enjoyed before the outbreak of the war, subject only to such 
exceptions as might have been made expressly by law. The pro- 
visions of the above-mentioned convention could not, therefore, be 
regarded as having been terminated or suspended by the outbreak 
of the war between the contracting parties.** Even if the convention 
had been so terminated or suspended, said the Imperial Court, it 
would have had no effect upon vested rights of enemy aliens. The 
applicant had filed his application before the outbreak of the war 
and had thereby acquired a vested right under Article 4 of the con- 
vention. In conclusion, the court declared that international con- 
ventions dealing exclusively with civil matters are not affected by 
war, and unless legislation to the contrary based on reprisal has been 
enacted, judges must give effect to such conventions.” 

The British Comptroller of Patents made a similar ruling in re- 
spect to the status of copyrights held in England by German authors. 

By an ordinance of July 1, 1915," however, the Bundesrath con- 
ferred on the Chancellor power to limit or suppress in the public 
interest the rights of enemy subjects and of persons residing in enemy 
territory, in respect to patents and trade-marks. But, as in other 
countries, the exploitation of enemy patents under specified condi- 
tions, when it was required by the public interest, could be conferred 
on German licensees, and in fact such licenses were granted in a 
good many eases, the royalties due to the owners being paid into the 
Imperial Treasury.” 

Apparently the only substantial difference between the legisla- 
tion of Germany and that of the other countries was the authority 
which seems to have been conferred on the Chancellor by the ordi- 
nance mentioned to abolish the rights of enemy patentees. It has 


69 The Supreme Court of Japan, however, seems to have held that the out 
break of war between Germany and Japan suspended the convention as between 
those two Powers. Text of the decision in Clunet, 1916, p. 653. 

70 The text of this decision, so highly creditable to the Reichsgericht, may be 
found in Soergel, Kriegsrechtssprechung und Kriegsrechtslehre, p. 75; French 
translation in Clunet, 1916, pp. 1314 ff. 

71 French text in Clunet, 1915, pp. 962 ff. and 1916, pp. 105-106. 

72 Some instances are mentioned in Clunet’s Journal, p. 107, 1916. 
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been stated, however, that the power thus conferred was exercised 
only in a limited number of cases.”* 

Legislation in the United States. The status of patents, trade- 
marks and copyrights held in the United States by enemy subjects 
was defined by the Trading with the Enemy Act of October 6, 1917." 
This Act allowed enemy subjects to file applications in the United 
States for patents, trade-marks and copyrights,> and to pay the 
necessary fees, and in case of inability to make the payments or per- 
form other necessary acts on account of the war, they were to be 
allowed an extension of time up to nine months, provided their gov- 
ernments aceorded reciprocity of treatment. With the consent of 
the President, payments of fees might be made in the enemy country 
by American citizens for the renewal or preservation of their patents, 
trade-marks and copyrights in such country. As in the other bellig- 
erent countries, provision was made for granting licenses to Ameri- 
ean citizens for manufacturing or producing, during the duration of 
the war, articles patents for which were held by enemy subjects, and 
for using trade-marks, copyrights, ete. The authority to grant li- 
censes was delegated to the President to be exercised by him when- 
ever in his judgment the publie welfare required.” 


73 Clunet, 1917, p. 106. As to Austrian legislation, see Clunet, 1915, pp. 
968 ff. In August, 1916, the Austrian Government, “by way of retaliation” 
against England and France, decreed that patents and trade-marks held by the 
nationals of these countries might be restricted or abolished by the Minister 
of Publie Works, in the public interest. London Solicitors’ Journal, August 26, 
1916, p. 713. According to the press dispatches the Russian Government went 
to the length of “appropriating” all patents owned by Germans and relating to 
“war inventions,” and declared all others to be “invalid.” 

74 The provisions of the Act applied equally to subjects of governments in 
alliance with an enemy of the United States. 

75 On April 16, 1918, however, the President issued an order directing that 
no patents or copyrights should in the future be issued to enemy subjects, and 
the permission given American citizens to apply for patents in enemy countries 
was revoked. It was stated in October, 1917, that 200 applications for patents 
from German subjects were on file in the Patent Office, but that action on the 
same was being deferred until information was received as to what policy Germany 
was pursuing. 

76 The President in turn delegated to the Federal Trade Commission the power 
thus conferred upon him. See the Executive Order of October 12, 1917, in Sup- 
plement to this JouRNAL, January, 1918, p. 51. 
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A very liberal provision was that which authorized enemy owners, 
at the close of the war, to institute proceedings in equity against 
licensees for the recovery of compensation for the use and enjoyment 
of their patents, trade-marks or copyrights, and which authorized 
the courts to adjudge and decree a reasonable royalty, the amount 
to be paid out of the fund deposited by the licensee. They were like- 
wise empowered to prosecute suits against other persons than licensees 
to enjoin infringements of their rights. The law did not specifically 
declare for the avoidance and suspension during the war of the 
rights of enemy subjects in respect to patents, trade-marks or copy- 
rights, but its provisions were clearly based on the assumption that 
they were suspended. There was no thought, however, of annulling 
them or impairing their validity. 

On the whole, the policy of the United States was more liberal 
than that of any of the governments mentioned. In view of the 
large number of valuable patents held in Germany by citizens of 
the United States, it was to the interest of the United States to deal 
liberally with the holders of German patents here in order to secure 
reciprocity of treatment by Germany. Favorable treatment of Ameri- 
can patentees by the German Government was assured by reason of 
an even larger number of valuable patents held in the United States 
by German subjects. 

The Status of Copyrights. Various questions in regard to copy- 
rights held by persons of enemy nationality were raised by the war. 
Are belligerent governments bound to protect literary works and 
musical compositions of enemy authors who hold copyrights granted 
by such governments? Are international copyright conventions ter- 
minated by the outbreak of war between the contracting parties, or 
are they merely suspended, or do they remain unaffected? What 
was the effect of the war on the International Copyright Union ere- 
ated by the Berne Convention? The various belligerents fall into 
two classes, so far as international copyrights are concerned: first, 
those which are members of the International Copyright Union, that 
is, those which are parties to the Berne International Copyright 
Convention of 1886; and second, those which are not. The majority 
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of the European countries belong to the first class; Russia, the Balkan 
states, Austria-Hungary and the United States fall within the second 
group."’ The rights of the citizens or subjects of these latter coun- 
tries are regulated, so far as they are regulated at all, by individual 
treaties."* The Berne Convention contains a stipulation to the effect 
that the convention shall not be abrogated by the outbreak of war 
between the parties, but that the parties may annul or suspend it 
so far as they are concerned.” 

In fact, although some of the belligerent governments treated the 
convention as having been suspended, it does not appear that any of 
the parties went to the length of treating the convention as abrogated, 
and, according to the principle laid down by the German Imperial 
Court, quoted above, in respect to the validity of the Paris Conven- 
tion of 1883 Relating to the International Protection of Industrial 
Property, the validity of the Berne Convention was not affected by 
the war. In most of the countries, enemy copyright holders were 
accorded the same treatment accorded to enemy patentees, and what 
was said above in regard to the treatment of the latter applies 
equally to the former. 

In the United States, for example, enemy subjects were allowed 
to file and prosecute applications for copyrights and pay the fees 
therefor, and American citizens were authorized to pay to enemy 
governments the necessary fees to obtain copyrights in such coun- 
tries, provided a license for this purpose was obtained from the 

77 Le Droit d@’Auteur, June 15, 1917, p. 68. The United States, though not a 
member of the International Copyright Union established under the Berne Con- 
vention, is in the anomalous position of enjoying the privileges of the union in 
consequence of its having entered into reciprocal copyright conventions with prac- 
tically all the countries which are members. See Howell, “International Copy- 
right Relations of the United States,” Yale Law Journal, Vol. 17, pp. 348 ff. 

78 See an article on the general subject in the Solicitors’ Journal and Weekly 
Reporter for October 24, 1914, pp. 4 ff. In 1898, the Attorney General of the 
United States gave an opinion that Spanish subjects were not entitled to the 
privileges of copyright conferred on Spanish subjects by proclamation prior to the 
outbreak of the war between Spain and the United States. That is, these rights 
were suspended by the war. H. Does., 56th Cong., 2nd session, 1900-01, Vol. 99. 


79 The text of the Berne Convention may be found in Clunet’s Journal du 
Droit International, 1887, pp. 780 ff.; the revised convention of 1908 may be found 


in ibid., 1911, pp. 685 ff.; see also ibid., 1917, p. 791. 
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President.*° But by an order of the President, issued on April 16, 
1918, these privileges were revoked and thereafter no enemy subject 
could obtain a copyright in the United States, and no citizen of the 
United States could file an application with an enemy government 
for a copyright. 

The Trading with the Enemy Act* also provided that any enemy 
subject should be allowed to prosecute suits in equity to prevent in- 
fringements of copyrights in the United States in the same manner 
and to the same extent that he would be entitled to do if the United 
States were not at war. This liberal concession to enemy copyright 
holders was not accorded, however, by some of the belligerent gov- 
ernments. The German courts, for example, were not open to any 
enemy person domiciled outside the Empire. Nevertheless, under 
the decision of the Imperial Court referred to above, that the Paris 
Convention of 1883 was not affected by the outbreak of the war, the 
Berne Convention, to which Germany was a party, was equally un- 
affected, and consequently enemy copyright holders in Germany were 
fully protected.*? 

The view, however, that the Berne Convention was unaffected by 
the outbreak of the war does not appear to have been accepted by 
all the belligerent governments. The question was raised in England 
by an application from an English publishing house for a license to 
publish an English translation of Prince von Biilow’s Deutsche 
Politik. The Comptroller-General of Patents ruled that all treaties, 
such as the Berne Convention, between Great Britain and Germany, 
were suspended by the outbreak of the war. That being the case, 


80 Trading with the Enemy Act, sec. 10, pars. a and 6b. In August, 1918, it 
was announced that the Alien Enemy Property Custodian would henceforth take 
over the royalties due on copyrighted enemy operas in the United States 

81 Sec. 10, par. g. 

82 But certain French publishers complained to the Bureau of the Interna 
tional Union that German publishers in fact were guilty of publishing and offering 
for sale in Switzerland pirated editions of works upon which French publishers 
or authors held copyrights in Germany, this in contravention of the terms of the 
Berne Convention. The Bureau in reply to these protests promised that energetic 
steps would be taken to prevent the circulation and sale of such publications in 
Switzerland. See the correspondence relating to the matter, in Clunet, 1916, 


pp. 551-555, 
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German authors were entitled to no protection under it against publi- 
eation of their writings in England. The Trading with the Enemy 
Amendment Act of 1916 had created a copyright in such publica- 
tions and had vested it in the public trustee. The ultimate disposition 
of the right and the royalties due thereunder was to be determined 
after the conclusion of hostilities. The granting of the license to 
publish the translation of Prince von Biilow’s book was, therefore, 
recommended by the Comptroller, and it was accordingly issued by 
the public trustee. This action, however, was criticized by many 
persons in England as being in contravention of the Berne Conven- 
tion.** 

On the whole, however, there was a commendable disposition on 
the part of all the belligerent governments to respect the rights of 
enemy authors and publishers.** In some cases the interests of their 
own citizens required it, and the advantages of a contrary policy 
would have been more than offset by the loss. 

JAMES W. GARNER. 


83 The president of the British Association of Publishers stated that numerous 
German works copyrighted in England were offered to British publishers for 
translation and publication. Those who offered them had in most cases not 
obtained permission from the German authors or publishers. The Association 
expressed the view that such an appropriation of enemy property rights was con- 
trary to the Berne Convention and would throw discredit upon the British nation, 
which was then struggling for the maintenance of international obligations. The 
hope was therefore expressed that every British publisher would refuse to publish 
any book copyrighted in England by a foreign author unless his consent had been 
obtained. Clunet, 1916, p. 550. 

84 Compare Howell in the Yale Law Journal, Vol. 17, p. 348. 


THE NEUTRALITY OF SWITZERLAND 


NEUTRALITY AND CONSTITUTIONAL DEVELOPMENT 


THE recognition and guarantee of Swiss neutrality once definitely 
accomplished at the Congress of Paris in November, 1815, its subse- 
quent progress was destined to be deeply affected by constitutional 
struggles in both federal and cantonal organizations. 

It will be recollected that the initial change in the ancient Swiss 
alliance to a more modern form of government was introduced as the 
result of invasion by the French revolutionary forces, and that from 
April 12, 1798, to February 19, 1803, Switzerland was governed 
under the Helvetic Constitution imposed by the French, which cre- 
ated a military state with the cantons as administrative divisions 
only in accordance with Title II, section 15 of the instrument :— 

L’Helvétie est divisée en cantons, en districts, en communes et 
en sections ou quartiers des grandes communes. Ces divisions sont 
des divisions électives, judiciaires et administratives, mais elles ne 
forment point de frontiéres. 


This constitutional arrangement yielded to the Mediation Constitu- 
tion of Napoleon, which continued to be the country’s basis of gov- 
ernment from February 19, 1803, until it was formally repudiated 
December 29, 1813, at Zurich, as a consequence of the entry into 
Basel of the Allies eight days previously. 

Although both of these constitutions were dictated by a foreign 
Power, they nevertheless introduced great and lasting reforms and 
laid a tangible foundation to which the country’s subsequent develop- 
ment owes much. Perhaps the most important of these reforms was 
the abolition of subject territory in the constitutional plan, and the 
recognition of equal and independent cantonal states only within 
Swiss borders. 

Napoleon’s Mediation Constitution in fact completely reorganized 
the country. It is entitled Acte Fédéral de l’An 1803 and it formed 


780 


—— | 


THE NEUTRALITY OF SWITZERLAND 781 


the twentieth chapter of a lengthy document, each of whose nineteen 
chapters contains the constitution of a canton, these cantons being the 
original thirteen together with six new ones, namely, St. Gallen, 
Graubiind, Aargau, Thurgau, Ticino, and Valais. 

The Mediation Constitution also effected a distinct centralization 
of power as contrasted with the loose and impracticable tie which 
formally characterized the alliance of thirteen, but this abandoned, a 
total lack of co-operation was at once perceived by the Allies, who 
accordingly determined to assume and perhaps increase the earlier 
system of Napoleonic pressure, though animated by far higher ideals. 
The Swiss, consequently, found that now, far from being emanci- 
pated, they were rather to experience a more direct control on the 
part of new masters. Thus it was on New Year Day, 1814, the Russian 
envoy proposed to the Diet at Zurich that it proceed without delay 
to the formation of a federal constitution, for since not all of the 
cantons were actually represented, the timid delegates had hesitated 
on the plea that only united action could be valid; hence nothing was 
likely to be accomplished. But even under the spur of the envoys, 
little progress was made, and Count Capo d’Istria, therefore, on 
April 21st presented an elaborate memorial, demanding that the can- 
tons at once attend to the securing of harmony within their borders, 
and that in place of reactionary attempts to establish the ancient sys- 
tem of dependent districts, and to surround local cantonal sovereignty 
with safeguards which would paralyze federal action, they should 
draft a constitution aiming at unity and assuring defence against 
danger from without by developing regulated harmony within and 
strength in the conduct of foreign affairs, a strength to be found only 
in constitutional federal government. ‘‘In our time,’’ said he, ‘‘a 
territory without unity and a constitutional system, if surrounded 
by powerful kingdoms, does not deserve the name of a state. While 
it may exist, it owes this at best to the good will or prudence of its 
neighbors. In this melancholy case Switzerland now finds itself, and 
it should at onee notify Europe, through the formation of a confed- 
eration with adequate powers, that it possesses a government whose 
armed forces will cause its neutrality to be respected; such an aim 
demands a military organization sustained by federal funds. Thus 
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alone may Switzerland say, ‘I'am neutral and shall so remain,’ and 
the Diet should be clothed with powers sufficient to these ends. There 
should, too, be a federal council of five members chosen by the Diet, 
with executive authority to control in some measure the cantonal 
constitutions not yet formed in order that a federal guarantee of 
eantonal organization may be called into being.’’ Still little was 
accomplished, and another and sharper note was addressed to the 
Diet on August 13, 1814, by Russia, Austria, and Great Britain, as 


follows :— 


De tous les points du pacte fédéral qui encore aujourd’hui 
divisent la Diéte, il n’en est pas un qui n’ett été décidé il y a long- 
temps par la grande majorité des voix, si de tous les cétés l’on s’en 
était oceupé avee un égal dévouement. Au lieu de conserver a ces 
questions leur pureté et leur simplicité, une malheureuse complica- 
tion avec les prétentions territoriales formées par quelques Cantons, 
est venue distraire les esprits et confondre les objets. Aucun Can- 
ton, quel qu’il soit, ne saurait par lui-méme fixer 1’attention des 
grands Etats de 1’Europe; ce n’est et ce ne peut étre que sous la 
figure d’un corps fédératif que la Suisse entiére les intéresse. C’est 
pour affranchir ce corps du joug qui l’opprimait; c’est pour lui 
rendre son libre arbitre et la parole que les puissances alliées por- 
térent leurs armes sur les frontiéres de la Suisse, combattirent, stipu- 
lérent pour elle. Et le premier, le seul usage qu’elle ferait de son 
indépendance reconquise et a elle restituée par ces magnanimes 
souverains, n’aboutirait qu’a faire scission et 4 réduire ainsi tout le 
corps fédéral 4 l’inaction, 4 la nullité la plus absolue? Non, la 
Suisse ne peut pas étre déchue a ce point. La Diéte, a laquelle est 
eonfiée la direction de ses premiers pas vers 1’Europe assemblée, ne 
voudra pas que les Ministres ici soussignés n’aient a offrir a leurs 
trés augustes Maitres, pour tout résultant, qu’un tel retour. Ils ne 
doutent plus que, faisant tréve 4 toute question qui n’est pas essen- 
tiellement commune a tous, les membres jusqu’ici les plus dissidents 
retourneront au sentiment de leur devoir envers leurs Co-Etats et 
d’une juste gratitude envers généreux libérateurs, rachétant par un 
redoublement de zéle et de loyauté dans l’achévement du pacte fé- 
déral tout le temps perdu. 

C’est 4 cette condition que les soussignés prennent ici 1’engage- 
ment, non seulement de faire tout ce qui dépend d’eux pour trouver 
et faire agréer des modes de compensation équitables et suffisant aux 
demandes du second et troisiéme ordre, mais encore de solliciter sur 
celles du Canton de Berne, qui sont au premier rang, des pouvoirs 
et instructions telles qu’il en faudra pour rétablir la concorde en 
Suisse et concilier les intéréts de tous les Cantons. Si cette propo- 
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sition ne conduit pas a un résultat satisfaisant, les soussignés se 
trouveraient hors d’état de continuer leurs relations avec la Diéte, 
en attendant les ordres ultérieurs de Leurs Majestés. 


These admonitions resulted in a formal agreement, adopted Sep- 
tember 8, 1814, on the part of fourteen cantons and two half-cantons, 
which furnished a foundation for action at Vienna in the following 
spring by the committee on Swiss affairs and produced a definite alli- 
ance-constitution (Bundes-Vertrag), which became effective August 7, 
1815, although Lower Unterwalden (Nidwald) did not ratify it until 
August 30th. Under this constitution the country subsisted until the 
adoption of a new and thoroughly modern instrument in 1848; and 
this instrument, revised and amended, forms the present constitution 
of Switzerland. 

During the long period, then, which intervened between the entry 
of the Allies in December, 1813, and the ratification of the Alliance in 
August, 1815, the country was nominally guided by the delegates 
originally commissioned to the now abrogated Mediation Diet, though 
in reality administrative power lay in the hands of the Allies, and for 
all practical purposes government was under the direction of the 
Russian and Austrian envoys. On May 20, 1815, two months sub- 
sequent to the celebrated declaration touching Swiss affairs adopted 
by the Vienna Congress, there was concluded a military convention 
between Switzerland and the Allies, definitely committing Switzerland 
to their cause against Napoleon, a course accompanied by no little 
anxiety until the final decision at Waterloo a month later. 

Switzerland’s constitution of 1815, while possessing the merit of 
at least giving the country a practicable form of general government, 
was nevertheless reactionary in its essential features. The former 
six directorial cantons, together with the federal chairman (Landam- 
mann), were now replaced by three chief meeting towns (Vororte), 
Zurich, Berne, and Lucerne, the federal government moving every 
second year to one of these three points. The sole federal officials were 
a chancellor and secretary; the available military forces consisted of 
cantonal contingents only, nor were these based on any system of 
compulsory individual military service, but were to be furnished by 
the cantons in a proportion of two per cent to the population of each. 
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The federal Diet consisted of instructed delegates from the ecan- 
tons; it was to exercise the privilege of sending diplomatic envoys to 
Vienna, Paris, and Berlin, and its deliberations were to be carried on 
under the chairmanship of the chief magistrate in office at the place 
of meeting. It was to possess the powers of war and peace and the 
making of treaties, but the control nevertheless of military, economie, 
and police affairs was retained by the cantons. There was neither a 
federal postal service nor a distinctly federal monetary system nor 
one touching weights and measures, these latter matters being intended 
to be subjects of inter-cantonal agreement. One vicious result of the 
new alliance was soon seen in the conclusion by individual cantons, 
or groups of cantons, of various military conventions (capitulations) 
with the leading states of Europe for the supply of necessary troops, 
a practice plainly inconsistent with true neutrality and destined to 
be abolished in 1848. The agreement with Napoleon some years pre- 
viously to furnish contingents when required had reduced Switzer- 
land to practical vassalage, and its declared neutrality became in 
practice little more than the avowal of a purpose not to engage 
directly in warfare on its own account. The overt retention of a 
possibility of such action under the new Confederation stamped that 
alliance as prepared to sustain, when occasion might serve, the cause 
of any Power, pledged to principles subversive of that constitutional 
freedom soon to be demanded by the coming era. 

At the very outset, indeed, of its troubled existence, the Confeder- 
ation was confronted with the prospect of a virtual protectorate, the 
earliest suggestion of which appeared in a request made in July, 1816, 
that the Diet adhere to the Holy Alliance, formed September 26, 
1815; it was not without many misgivings that the delegates on Jan- 
uary 27, 1817, replied in a note which, while welcoming an assertion of 
the lofty conceptions avowed in the Alliance’s foundation, studiously 
avoided a definite diplomatic adherence to the union. Russia, Aus- 
tria, and Prussia, nevertheless, professed to see in the Swiss note a 
virtual acceptance and a pledge of countenance should need arise, for 
the Alliance’s projects, such countenance not conflicting, in the Rus- 
sian view at least, with Swiss neutrality: 
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‘‘L,’Empereur a senti,’’ said Alexander, May 17, 1817, ‘‘se forti- 

fier encore l’estime que lui a toujours inspiré le caractére de la Na- 
tion Suisse et l’intérét invariable qu’il porte 4 sa paisible indé- 
pendance et a son énergique neutralité.’’ 
Nor were the Powers in any wise dilatory in an assertion of their 
views, which were plainly disclosed at the Congress of Aix-la-Chapelle 
in a Prussian memorial presented by Ancillon, who proposed that in 
periodical congresses the Alliance should develop a central regula- 
tive system touching European affairs—a general protectorate in 
short—and that states whose existence might depend upon guaran- 
tees on the part of the Powers should not be allowed to change their 
constitutions on penalty of armed intervention. 

At Troppau in 1820, at Laibach in 1821, and at Verona in 1822, 
these sinister conceptions were expanded, and the reactionary policy 
of Metternich was not slow in seizing upon the age-long Swiss practice 
of granting asylum to refugees from every species of oppression, as 
a pretext for active interference. On November 13, 1820, accord- 
ingly, a joint Prussian and Austrian note was sent from Troppau to 
the Diet at Lucerne sharply protesting against the toleration of Ger- 
man and Italian refugees in Switzerland. 


These protecting Powers claimed: que plusieurs individus, 
gravement compliqués dans les différentes procédures intentées aux 
démagogues allemands ont su se soustraire aux enquétes et ont porté 
hors de 1’Allemagne leur esprit révolutionnaire. Plusieurs de ces 
individus avaient cherché a établir a Strasbourg le foyer de leurs 
intrigues; ils ont fait depuis autres calculs et ont passé en Suisse. 
J’apprends qu’il est formé a Coire un club composé en partie de ces 
réfugiés et en partie d’autres mauvaises tétes de différents pays. 


So halting, however, was the Diet’s attitude that it was not until 
July 14, 1823, that a conclusum was adopted calling upon the cantons, 
whose position in many instances had been that of a practical defiance 
of the Powers to beware of too liberal hospitality toward foreigners, 
as well as too outspoken utterances on the part of the press; in any 
ease, criminals should not be harbored nor should Swiss soil be a 
vantage-ground for international plottings. 

Thus encouraged, Prussia promptly asked the extradition of 


86 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


sundry alleged conspirators; its demand was not granted, and Switzer- 
land remained, as it has since been, a shelter for many whose offences 
do not fall within the proper limits of criminal law. The Prussian 
and Austrian effort, nevertheless, had specially in view the creation 
of a supposed duty on the Diet’s part to maintain a political police 
surveillanee as an element of its neutrality, whose benevolent guar- 
anty by the Powers obliged the Swiss Government to refuse asylum 
where interests of its benefactors might be threatened upon its soil. 
Such a doctrine ignored the continued existence of sovereignty in a 
neutralized state and assumed that Switzerland could be brought to 
book for a neglect having no foundation save in an Austro-Prussian 
assumption, which wilfully sought to trample upon plain treaty pro- 
visions and familiar international principles. 

For in no event can neutrality, either temporary or permanent, 
be justly held to diminish the quality of sovereignty, though it may 
indicate limitations upon all warlike action, save in strict self-defense 
where resistance is ever justifiable on the neutral’s part to the 
uttermost. 

Touching the highly sovereign right to admit or entertain whom- 
soever a state may please, neutrality, as such, does not in any degree 
abrogate or qualify sovereignty, although it may and does impose 
duties as well as beget rights during actual warfare between other 
governments. But in the matter of internal police, the attitude of 
the Prussian and Austrian courts could claim no support except in 
their own arrogance. They studiously, also, overlooked the important 
truth that they had unqualifiedly declared Swiss independence and 
neutrality to be in the interest of all Europe. Beyond controversy 
they had directly guaranteed the new Swiss treaty frontiers, and by 
necessary implication the country’s independence and permanent 
neutrality. Independence, too, was on more than one occasion most 
explicitly announced to be freed from external interference. The 
guaranty of Switzerland’s new borders by the Powers constituted, in 
effect, an international warranty of title, warranty (warandia) and 
guaranty (guarandia) being similar in derivation and import (ef. 
Gothic, vasjau; German, Gewere; Engl., seisin, investiture). 

For the sake of greater clearness and of repetition, we shall ven- 
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ture to collect here some clauses from leading treaties, beginning with 
¥ the convention signed at Lunéville, February 9, 1801, between France 
and the Germanie Empire, which resulted, nevertheless, in a Napo- 
leonie protectorate so far as Switzerland was concerned: 


Article XI. Le présent traité de paix . . . est déclaré commun 
aux Républiques Batave, Helvétique, Cisalpine et Ligurienne. Les 
parties contractantes se garantissent mutuellement 1’indépendance 
desdites Républiques, et la faculté aux peuples qui les habitent 
d’adopter telle forme de Gouvernement qu’ils jugeront convenable. 


So in the identical offensive and defensive treaties of alliance 
between Austria, Great Britain, Prussia, and Russia, concluded at 
Chaumont, March 1, 1814, Article I of the annexed separate articles 
declared for a Swiss confederation independent and under European 
guaranty: 

La Fédération suisse dans ses anciennes limites et dans une indé- 
pendance placée sous la garantie des grandes Puissances de 1’Europe 
la France comprisé. 

The first Congress of Paris, May 30, 1814, developed this an- 
nouncement, as has been seen already, though with a suggestive quali- 
fication of allied supervision in the actual framing of the federal 


constitution: 


Article VI. La Suisse, indépendante, continuera de se gouverner 
par elle-méme.—Articles séparés et secrets. Article II. La France 
reconnaitra et garantira, conjointement avec les Puissances Alliées et 
comme elles, l’organisation politique que la Suisse se donnera sous les 
auspices desdites Puissances et d’aprés les basses arrétées avec elles. 
To this latter clause, foreshadowing a share on the part of the Allies 
in the framing of a new federal constitution, the instrument of 
August 7, 1815, was, as has been noticed, fully responsive, since it 
has been drawn up and finally ratified under allied pressure. Yet 
no sufficient grounds could be alleged for a continuing supervision 
onee Switzerland had become politically united under a form of 
alliance acceptable to the guaranteeing Powers. Nor was it intended 
that upon a point so vital to the interests of the country any just 
doubts whatever should remain. This clearly appears in the care- 
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fully drawn fourth clause of the declaration of November 20, 1815, 
annexed to the identical treaties of the Second Peace of Paris: 

Les Puissanees signataires de la Déclaration du Mars reconnais- 

sant authentiquement par le présent acte que la neutralité et 1’inviola- 
bilité de la Suisse, et son indépendance de toute influence étrangére 
sont dans les vrais intéréts de 1’Europe entiére. 
Swiss neutrality was not to be held as a gift, nor yet in any sense 
a temporary self-sufficing aloofness from the contests or misfortunes 
of others; but, on the contrary, an age-long policy, originally adopted 
by groups of pastoral mountaineers and now under a strengthened 
union and with territorial borders, extended and protected by inter- 
national guarantees, recognized as an element of importance to the 
peace of Europe. The static quality in neutralization thus illus- 
trated or objectified a new departure in diplomatic practice and of 
which Switzerland was to exhibit virtually the earliest example, 
although in the celebrated Recess of 1803 the dying Germanic empire 
had provided (in Section XXV) : 

Les Villes de Ratisbonne et de Wetzlar jouiront d’une neutralité 
absolue, en cas de guerre méme d’Empire, attendu qu’elles sont l’une 
le siége de la Diéte Générale, l’autre le siége de la Chambre 
Impériale. 

But inasmuch as both Diet and Supreme Court disappeared three 
years later, this regulation proved of small practical information. 

A more interesting attempt, however, to secure the benefits of 
neutralization was seen in the nearly contemporary case of Moresnet, 
a small though valuable mining district lying a short distance south- 
westerly from Aix-la-Chapelle. 

The first Treaty of Paris, May 30, 1814, declared in Article V for 
the free navigation of the Rhine to the sea ‘‘du point ow il devient 
navigable jusqu’a la mer,’’ thus practically making Rotterdam a Ger- 
man port, a feature of grave importance during the present war. 
The following Article (VI) placed Holland under the sovereignty 
of the House of Orange-Nassau, and a year later a treaty between 
Nassau and Prussia, signed May 31, 1815, by Biberstein and Harden- 
berg, gave Prussia sundry territories belonging to Nassau and com- 
prising the celebrated fortress of Ehrenbreitstein. 


THE NEUTRALITY OF SWITZERLAND 789 
In order to more satisfactorily mark the boundaries between Prus- 
sia and the new Kingdom of Holland, whose sovereign had, by Articles 
LXV-LXXIII of the Vienna Final Act, became Grand Duke of Lux- 
emburg and possessor of part of the ancient duchy of Bouillon, a 
carefully drawn boundary treaty was made by six commissioners rep- 
resenting Holland and Prussia at Aix-la-Chapelle, June 26, 1816. 
Some difficulty having arisen touching the precise demarcation of 
frontier lines in the commune of Altenberg or Moresnet, lying a few 
miles southwest of Aix-la-Chapelle and on the road to Liége in Bel- 
gium, a portion of this district was assigned to Holland, another to 
Prussia, while a joint administration was to preserve the remaining 
part as common territory not liable to military occupation: 


Sera soumise a une administration commune et ne pourra étre 
occupée militairement par aucune des deux Puissances. 


While that portion of Holland adjoining Altenberg came subse- 
quently within the limits of Belgium, Altenberg itself, generally 
known as neutral Moresnet, continued to preserve the status of joint 
occupation and practical neutrality created by the treaty of June 26, 
1816, until, in the opening days of August, 1914, it was oceupied by 
the German army in the advance on Belgium. 

From the foregoing, it is clear that the Austro-Prussian claim to a 
guardianship over Swiss internal affairs was as little to be justified 
as the invasion and devastation of neutralized territories in 1914. 
From afar off, indeed, the Diet sensed an element of peril in the 
paragraph above cited from the First Peace of Paris providing that 
the Powers should recognize and guarantee the new Swiss political 
organization. The federal and cantonal delegates were consequently 
instructed to obtain a guarantee of Swiss military organization and 
of the new frontiers. At Paris the committee of the Powers was 
inclined to favor these requests, but in the end nothing was done 
touching an assurance of military strength, nor did the Holy Alli- 
ance in later years favor efforts of the Diet to promote military 
organization, save the vicious system of cantonal mercenary contin- 
gents expressly encouraged in order that these might be employed 


in repressive measures. To check self-development on any lines of 
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federal strength, indeed, seemed undeniably the Austro-Prussian 
program. 

But a spirit of democratic reconstruction was in the air, heralding 
the downfall of reaction, however firmly entrenched. Rising amid the 
Swiss cantonal governments under the impelling force of the move- 
ments of 1830 in France and elsewhere, this spirit soon reached the 
Diet in the tangible shape of a memorial presented on the part of 
eanton Thurgau, supported by Zurich, August 19, 1831, proposing 
the appointment by a committee to revise the constitution. A year 
later, July 17, 1832, a preliminary outline was laid before the Diet, 
drawn up by the celebrated and gifted Pellegrino Rossi, who, as a 
political exile from his native country, had settled in Geneva, where 
he taught Roman law at the Academy, later the University. The 
remaining thirteen members of the committee comprised men of polit- 
ical and scholarly eminence fully representative of the Swiss nation. 
The new constitutional plan (projet) frankly acknowledged an in- 
debtedness to Napoleon’s Mediation Constitution which, in its theory 
at least, admirably struck a balance between the canton states and 
the federal body sought to be instituted. After all, said Rossi, the 
eardinal point for determination is the location of sovereignty—is it 
cantonal or federal ?— 

C’est 14 une question de fait, Messieurs. L’examen des faits nous 
a conduit a penser que |’idée dominante en Suisse est celle de la 
souveraineté cantonale. Grace au progrés des lumiéres, au besoin 
fortement senti d’énergie et de dignité nationale, 4 une connaissance 
plus approfondie des circonstances générales ot la Suisse se trouve 
placée, les exigences de cette souveraineté sont moins Apres, les sus- 
ceptibilités moins acerbes, et si elle n’a pas cessé d’étre ombrageuse, 
elle consent peu a peu a regarder les objets de prés, elle se roidit moins 
et céde plus facilement a la voix de la commune partie. 


No lesser recognition of the ancient spirit of cantonal independence 
could have hoped for success at that time, although the present-day 
Swiss organization is, in its essence, but a development of Rossi’s 
outline finally realized in the constitution of 1848, now revised and 
amended in the construction of a highly-centralized federal state, 
rather than a federal aggregation of cantons, in which local sov- 
ereignty must ever be a weakening and reactionary influence. 
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The new constitution in its eleventh article, as completed by the 
statute of 1859, abolished foreign mercenary service of cantonal con- 
tingents, unified, in Article 19, the structure of the Swiss army, and, in 
Article 74, concentrated the employ of all means looking to the main- 
tenance of independence and neutrality in the hands of the Federal 
Assembly, whose executive arm is the Federal Council chosen by it 
every three years. There is thus instituted a self-sustaining govern- 
ment directly responsible to the Swiss people and exercising, if need 
arise, every energy within Swiss borders. 

The constitution, also, expressly raises neutrality to the high level 
of a fundamental and integral principle of governmental action, 
elimination in 1857 of the Prussian King’s dangerous claim to 
Switzerland’s western borders as Prince of Neuchatel and Count of 
Valangin, the shadows of autocratic interference with Swiss demo- 
eratie progress and development vanished utterly away. 

Two years later, however, in 1859, and again in 1870, the new 
Swiss Government was obliged to face the inevitable problems arising 
from war between its neighbors. Here, nevertheless, it showed itself 
equal to every emergency and possessed of resources enabling it to 
successfully meet all threatened danger to neutral obligations or 
privileges. 

Thus it was that when in the opening spring days of 1859 
northern Italy prepared to break loose from intolerable Austrian 
oppression, the Federal Council addressed, on March 14th, a note to 
the several signatory Powers of the Vienna and Paris treaties, declar- 
ing a determination on the part of the Swiss Government to maintain 
the territorial integrity and neutrality as theretofore recognized and 
guaranteed :—‘‘the right,’’ said the Council, ‘‘to remain neutral 
belongs to us in any event, since no state is obliged, apart from 
express treaty, to engage in the conflicts of others. A recognition by 
the Powers did not therefore confer neutrality, but rather compels the 
signatories of 1815 to defend any violation should such oceur.’’ 
The treaties, also, added the Council, grant Switzerland the right, 
though not imposing the duty, to oceupy neutralized Sardinian 
(Savoyard) territory should need arise to safeguard Swiss interests 
by such action; in any event the Council would not move without 
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consulting Sardinia and the Powers. From all these latter suitable 
replies were received, save from Austria, which Court, with a cynical 
contempt for its clear treaty obligations so solemnly incurred in 
1815, vaguely announced that it would respect Swiss neutrality in so 
far as respected by others :— 


Qu’il respectera religieusement la neutralité Suisse tant que la 
Conférération elle-méme l’observera et la fera observer par tous 
les moyens en son pouvoir. 


Here the burden of compelling respect is laid on the Swiss, whereas 
the Vienna-Paris treaties imposed this on the signatory Powers. 

Thus summoned to defensive measures, the Swiss Government pre- 
pared to repel any wilful violation of its frontiers, although, so brief 
was the contest along the plain of the P6 between the Italo-French 
forces and the Austrians, that this task proved to be of an essentially 
formal nature merely. A brief notice of the chief incidents will not 
be devoid of interest; the geographical features involved are also 
important. 

In the spring of 1859, when France prepared to assist Sardinia 
against Austria, the plains of Lombardy were accessible from France 
by three practically desirable ways: the sea route via Genoa and the 
Alpine passes of Mont Genévre and Mont Cenis. The sea was selected 
by Napoleon for the transport of three army corps commanded by 
him in person, Bourbaki’s command being sent over Mont Genévre, 
while the remaining troops, led by Trochu after Bonat’s sudden death, 
went by Mont Cenis. The railroad facilities existing at that time 
were meagre enough, communication by this means stopping far 
short of the main Alpine chain. 

From the standpoint of military permissibility, regard being had 
to the claims of Swiss neutralization, the way by rail to Grenoble and 
thence by road past the great fortress of Briancon over Mont Genévre 
via Oulx to Susa at the head of the P6 valley, offered no violation 
of neutrality, the entire route lying far to the south of either Switzer- 
land or neutralized Savoy. With the Mont Cenis route, however, the 
case was otherwise. This latter highway, then as now an example of 
Napoleon’s road construction at its very best, started from Lyon on 
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the Rhone and ran thenee by the ancient Savoyard frontier town of 
Pont de Beauvoisin through the wonderful rock galleries at les 
Echelles to Chambéry; here it met a rail line leading eastwardly 
from Culoz junction, a station on the Lyon-Geneva railway, and 
from which junction passengers and troops coming by rail from 
Lyon could be carried to Chambéry, and thence as far as St. Jean de 
Maurienne in the Valley of the Are, the railroad being built along 
the stream parallel to the great Mont Cenis roadway, which con- 
tinues northeasterly up the deep-lying Are valley past Modane 
(where the present Mont Cenis tunnel under the Col de Fréjus 
begins) to Lanslebourg, and thence turning abruptly south across 
the main chain of the Alps on the northerly slopes of Mont Cenis 
and joins the Mont Genévre highway at Susa. 

In transporting his division by rail from Lyon to St. Jean de 
Maurienne, whence it was to reach Italy by the road over the Mont 
Cenis pass, Trochu was probably aware that for a few miles east- 
wardly from Culoz junction and along a part of the north shore of the 
Lae de Bourget, the rail line lay just within the southerly frontier of 
neutralized Savoy, although inasmuch as this neutrality frontier, 
stretching from Mont Blane to the Rhone, has never been accurately 
surveyed, it was not, nor is it now, possible to determine whether the 
French here committed a technical violation of Savoyard-Swiss neu- 
trality. In any event, the troops were traversing not merely allied 
territory, but territory already promised by Sardinia to France in the 
secret treaty signed at Plombiéres in July, 1858. Even Austria was 
content with a general announcement at the time, and a note in the 
following year to the Swiss Government stating the probable fact of 
violation, an announcement, however, which went no further; while 
in the following November, 1859, the Swiss Federal Council proposed 
to thereafter consider the few miles of rail affected as lying outside 
neutral borders. It is, moreover, not to be overlooked that France 
might easily have elected to raise far more serious questions by march- 
ing troops across the wild stretches of northerly Savoy to the pass 
of the Little St. Bernard, or even across Swiss territory proper to 
the Simplon by the great highway leading from below Geneva along 
the Savoyard side of the lake. 
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The problems confronting the Swiss Government eleven years 
later in the Franco-Prussian War were, however, of a far more oner- 
ous nature. Keenly alive from the outset of that struggle to the 
responsibilities imposed upon it, the Federal Assembly on July 18, 
1870, issued a general declaration of neutrality and at once took all 
needful measures to place the country in a condition of military pre- 
paredness. In accordance with constitutional provisions, a general 
was elected to command the citizen-army, the choice falling on Herzog, 
chief artillery instructor, whose ability was to prove itself equal to 
every emergency. Immediate mobilization provided adequate forces 
along the German and French frontiers, and when in January, 1871, 
Bourbaki’s Army of the East determined to retire from Besangon 
towards Pontarlier in the Jura, with Lyon as its objective, Herzog 
was able to place his troops in readiness for a possible move on the 
part of the French over the Swiss border. To this latter step Clin- 
chant, Bourbaki’s successor in command, was at least compelled, since 
Manteuffel had blocked the planned retreat southward, and Clinchant 
must now either face battle under disadvantageous circumstances or 
cross the Swiss border. But here an apparently serious difficulty 
arose, since the armistice concluded on January 28th would, in the 
opinion of the Federal Council, render internment out of the ques- 
tion. But upon learning that the northeasterly sections of France 
(Céte-d’Or, Jura, Doubs, Belfort) were not comprised in the armis- 
tice, Herzog was allowed to conclude, at the mountain village of Les 
Verviéres, at five o’clock in the morning of February Ist, a brief 
agreement with Clinchant, the exhausted French forces, 90,314 in 
number, streaming through the town during the actual signing of the 
document and amid the trying environment of midwinter dawn in a 
elimate of extraordinary severity. The disarmed troops were mus- 
tered in part easterly through the Val de Travers, through Neuchatel 
to northern Switzerland, and in part to the southward through Val- 
lorbes, a station on the present railway line between Paris and Lau- 
sanne, to the districts about Lake Geneva. They were all repatriated 
at the close of March, the French Government refunding the cost of 
their maintenance, some twelve million franes. Switzerland suffered 
no invasion or violation of its neutrality, nor was this happy immu- 


THE NEUTRALITY OF SWITZERLAND 795 


nity due so much to the solemn international obligations intended to 
safeguard the land as to the consistently determined attitude of its 
central government and the acknowledged completeness of its mili- 
tary preparation for every probable emergency. As to Savoy, al- 
though loeal authorities there expressed a willingness or anxiety for 
occupation to some extent by the Swiss military forces, the brief 
duration of the war effectually foreclosed the question without de- 
cisive action. 

While, also, a reception and internment of fugitives from insurrec- 
tionary or belligerent forces had been permitted in the case of Gari- 
baldi and his compatriots, who crossed the Swiss frontier of Canton 
Ticino in 1848, and again in a number of instances arising during the 
conflicts of 1859 and 1866, it was not until the critical situation of 
January, 1871, that the theory and practice of internment became 
developed in a manner which, supplemented by extension of its bene- 
fits through later expansions of the Red Cross organization, have 
given it a high place in the law of modern warfare. 

To Switzerland, indeed, the centralization of its government has 
brought the protective strength once sought to be obtained in the 
pastoral league of the ancient Defensional—the armed neutrality of 
Wyl. This could not hope, however, to become more than an example 
or pattern by means of which later generations might profit through 
the development of a federative government sufficiently robust in 
itself to safeguard the country freed from the weaknesses of cantonal 
rivalry or dissension. 

It is this spirit in Swiss affairs which has furnished the mainspring 
of independence and growth, and has made it possible throughout 
the course of the present war to present a frontier which no belliger- 
ent has ventured to violate save in a technical manner only. 

Gorpon E. SHERMAN. 


( Authorities: die Bundesverfassungen der Schweizerischen Eidgenossenschaft, 
Hiltz; “La Régénération”, by Numa Soroz, in “La Suisse au Dia-Neuviéme 
Siecle; die Geschichte der Schieizerischen Neutralitit, by Prof. Schweizer, of 
Zurich; the treaty of Les Verviéres is in the de Martens treaty collection.) 


THE HELLENIC CRISIS FROM THE POINT OF VIEW 
OF CONSTITUTIONAL AND INTERNATIONAL LAW 


PART V 


WE now come to the last part of what one might eall the Greek 
tragedy, which was played in Hellas during the first three years of 
this world war with such marvelous success under Teutonic guidance. 
The events of June, 1916,’ laid bare the whole plot, unmasked the 
royal actors at Athens, and compelled France and England, the pro- 
tecting Powers of Greece, at last to take drastic measures. 

The surrender of the ‘‘key’’ to Eastern Macedonia (the Roupel 
fortress) by Constantine to the Germano-Bulgarian forces was rightly 
considered by the guardians of Greece as a hostile act directed against 
them, demanding the adoption of appropriate measures for the se- 
eurity of their armies on the Balkan front. Their first measure to 
this end was the substitution of Allied authorities for those of Greece 
in the city of Salonika. The second was the refusal by Great Britain 
to supply coal to Greek ships. The three Entente Powers had previ- 
ously warned the Greek Government that if it allowed the armies of 
their enemies to advance freely into Greek territory, such action 
would lead to serious consequences.* Therefore, the Royal Govern- 
ment of Greece, fearing lest the Allies institute repressive measures 
of a more drastic character, informed the Entente Governments that 
the further advance of the Bulgarian troops into Greek territory 
would be prevented.*® 

On June 10, 1916, as a further precautionary measure, French 
military forees occupied the Island of Thassos, near the port of 
Cavalla, in Macedonia, because France had reasons to believe that 
the Bulgarians would be allowed by Constantine to occupy that port. 


1See Part IV in this JourNnat for July, 1918. 


2 London Times, June 9, 1916. 
3 Statement of Mr. Skouloudis, the Greek Premier, to the Entente Ministers, 


in London Times. June 10, 1916. 
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On June 21, 1916, the Governments of France, Great Britain 
and Russia sent to the Greek Government the following collective 
note :* 


Under instructions from their Governments, the undersigned, 
Ministers of France, Great Britain, and Russia, representatives of 
the guaranteeing Powers of Greece, have the honor to make the fol- 
lowing declaration to the Hellenic Government, which they have also 
been instructed to bring to the notice of the Greek people: 

As they have already declared solemnly and in writing, the three 
guaranteeing Powers of Greece do not ask her to depart from her 
neutrality. They give a striking proof of this in putting amongst 
the first of their requests the complete demobilization of the Greck 
army in order to insure tranquillity and peace to the Greek people. 
But they have numerous and legitimate grounds of suspicion against 
the Greek Government, the attitude of which towards them is not in 
accordance with its repeated engagements, or even with the princi- 
ples of a loyal neutrality. It has too often favored the activities of 
certain foreigners, who have been openly working to mislead the 
opinion of the Greek people, to pervert its national conscience, and 
to create on Greek territory hostile organizations contrary to the 
neutrality of the country, and tending to compromise the security 
of the naval and military forees of the Allies. 

The entry of Bulgarian troops into Greece, the occupation of Fort 
Rupel and of other strategical points with the connivance of the 
Greek Cabinet, constitute a fresh threat for the Allied troops, which 
imposes on the three Powers the obligation to demand guarantees and 
immediate action. 

On the other hand, the Greek constitution has been ignored, the 
free exercise of universal suffrage prevented, the Chamber dissolved 
for the second time in less than a year against the clearly expressed 
wishes of the people, the electors summoned with general mobiliza- 
tion in foree, with the result that the present Chamber only repre- 
sents a small part of the electorate, the whole country subjected to a 
régime of police oppression and tyranny, and led towards ruin with- 
out attention being paid to the justifiable observations of the Powers. 
The latter have not only the right, but the imperative duty, to pro- 
test against such violations of the liberties of which they are trustees 
to the Greek people. 

The hostile attitude of the Greek Government towards the Powers 
who liberated Greece from the foreign yoke and assured her inde- 
pendence, the evident collusion of the present Cabinet with their 
enemies, are yet stronger reasons for them to act with firmness, basing 
themselves on the rights which they hold from treaties to safeguard 
the Greek nation, and which have been strengthened each time the 


4 British Parliamentary Paper, Miscellaneous No. 27 (1916). 
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exercise of its rights and the enjoyment of its liberties has been 
threatened. 

Consequently, the guaranteeing Powers find themselves compelled 
to insist that the following measures should immediately be put into 
force: 

1. The real and complete demobilization of the Greek army, which 
is to be placed on a peace footing with the least possible delay. 

2. The existing Ministry to be immediately replaced by a Cabinet 
of Affairs of no political complexion, affording all necessary guaran- 
tees for the loyal application of the benevolent neutrality which 
Greece has undertaken to observe towards the Allied Powers, as well 
as for the sincerity of a new appeal to the country. 

3. The immediate dissolution of the Chamber of Deputies, fol- 
lowed by a general election immediately after the expiration of the 
term laid down by the Constitution and after the general demobili- 
zation shall have restored the electorate to its normal conditions. 

4. The removal, in accord with the Powers, of certain police offi- 
cials, whose attitude, inspired by foreign influence, has facilitated 
assaults on peaceful citizens as well as insults offered to the Allied 
legations and their nationals. 

Ever animated by the most benevolent and most friendly feeling 
towards Greece, but at the same time resolved to obtain without dis- 
cussion or delay the application of these indispensable measures, the 
guaranteeing Powers can only leave to the Greek Government the 
entire responsibility for the events which may occur if their just 
demands are not immediately accepted. 


This peremptory note compelled the Premier, Mr. Skouloudis, 
and his associates to tender their resignation to Constantine, who 
was not long in substituting another Cabinet headed by Mr. Zaimis. 
The new Prime Minister, who subsequently proved to be no less sub- 
servient to the royal will than his predecessor, assumed the reins of 
government on June 23, 1916, and on the same day in a note to the 
three Entente Ministers, he declared that the Greek Government 
was ready to acquiesce completely in the demands of the three Allies.® 

This apparent submission did not, however, prevent the King 
from continuing to use every possible artifice to thwart the plans of 
the Entente Powers, culminating in an open clash with them and 
the shedding of innocent blood. Thus, while the demobilization of 
the regular Greek army was slowly and reluctantly proceeding, Con- 
stantine was secretly preparing another army, modelled on the Swiss 


5 British Parliamentary Paper, Miscellaneous No. 27 (1916). 
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system, which could be made ready within a short time. These pros- 
pective soldiers, who were enrolled under the euphemistic name of 
‘‘reservists,’’ soon became the terror of those who opposed or were 
suspected of opposing the so-called royal policy. The money needed 
for the organization of these bands was amply furnished by the Ger- 
man Legation at Athens.* 

While the German Minister at Athens was giving assurances to 
Mr. Zaimis that the armies of the Central Powers and their Allies 
would not advance beyond the occupied Greek strongholds and fort- 
resses, in Eastern Macedonia,’ the Bulgarians were making prepara- 
tions to push their forward movement as far as the ASgean Sea and 
to dispossess Greece of her territory with its rich tobacco fields and 
the much coveted port of Cavalla. 

This movement was accomplished undoubtedly with the con- 
nivance of Constantine, who had given secret orders to the Greek 
commanders not to oppose the Bulgarian invasion. As a matter of 
fact, the Greek army not only did not attempt to stop the invasion, 
except a small section which did so contrary to its instructions, but it 
refused to help the French contingents which attempted to stop the 
invaders. When the Bulgarian army approached the outskirts of 
Cavalla, the officer in charge of the defense of that locality took the 
necessary measures to defend the city, but, to his surprise, General 
Hatsopoulos, acting under superior orders, gave instructions to the 
Greek troops to surrender the surrounding ground and prohibited 
them from digging any trenches for their defense.’ 

The invasion of Macedonia by the Bulgarian troops and the dis- 
astrous consequences which resulted from it for Greece, made a deep 
impression on the Greek people of that country; but the most humili- 
ating and disgraceful incident of the Macedonian tragedy was the 


6 This was admitted by Mr. Tsanetouleas, the Minister of Finance in the 
Cabinet of Prof. Lambros, during the Parliamentary inquiry instituted in Greece 
in the course of the year 1917. See minutes in Greek National Herald, Novem- 
ber 29, 1917. 

7Greek White Book, Document No.+67, Supplement to this JOURNAL for 
April, 1918, p. 159; also Documents Diplomatiques, Supplément, 1917, No. 33. 

8S. B. Pronotario, The Macedonian Tragedy (in Greek), pp. 26, 27, 28. 

9 Ibid., p. 49. 


| 

| 

| 
| 


800 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


surrender of nearly 8,000 Greek troops under General Hatsopoulos 
with nearly all the war material accumulated by Greece in Eastern 
Macedonia. Most of these troops had reached the sea coast and were 
preparing to embark on English boats for transportation to the Greek 
mainland, under instructions of the Greek Minister of War (General 
Yanakitsas), when they were suddenly ordered by their commander, 
General Hatsopoulos, to move to the interior of the country, behind 
the Bulgarian troops. Thus, while the War Minister was ordering 
the troops to return to Greece, King Constantine was giving secret 
orders to their commander to surrender them to the Germano-Bul- 
garian Army.’® The only action that the Greek Government took 
was to make a perfunctory protest to Germany and demand the re- 
turn of the troops, which was, of course, not complied with. This 
action of Germany in making prisoners of war of troops of a neutral 
eountry was entirely unprecedented, but was undoubtedly done at 
the suggestion or with the acquiescence of Constantine, who feared 
that these soldiers, if left free, would join the Salonika movement. 

On August 30, 1916, a revolution, headed by some Greek officers 
and a few civilians, broke out in Salonika. The revolutionists imme- 
diately repudiated the Government of Constantine and formed a 
Committee of National Defense, whose purpose was to eject the Bul- 
garian invaders from Greek Macedonia. This revolutionary junta 
later developed into the Provisional Government of Greece, under 
the leadership of Mr. Venizelos, Admiral Countouriotis and General 
Danglis, with headquarters at Salonika. The Provisional Govern- 
ment, under the eyes of the three protecting Powers of Greece, soon 
began to increase in power and influence, to the detriment of the 
Royal Greek Government attached to the Central Powers. 

As the King still continued to temporize and evade in the fulfill- 
ment of the promises made to the Entente, on September 1, 1916, 23 
Allied warships, with 7 transports of troops, appeared a few miles 
off the port of Pireus. The next day the ministers of Great Britain 


10The German Minister at Athens, in a note to the Greek Minister under 
date of August 28, 1916, stated that the Greek troops surrendered voluntarily the 
forts and Cavalla, as well as the war material. Greek White Book, Doc. No. 68 
in SUPPLEMENT, April, 1918, p. 160. 
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and France, in a note to the Greek Government, informed it that 
they had learned that information about their military movements 
was being sent to their enemies by Greek officials over the Greek 
telegraph lines. They therefore demanded: Ist, the control of the 
posts and telegraph lines, including the wireless system; 2nd, the 
immediate expulsion from Greece of enemy agents employed in cor- 
ruption and espionage; 3rd, that the Greek Government take the 
necessary measures against Greek subjects guilty of complicity in 
corruption and espionage.’ Upon receipt of this note the Greek 
Government immediately acquiesced in the demands.” 

On September 10th, some ruffians, instigated by the German 
propaganda, entered the garden of the French Legation, while the 
Entente ministers were holding a conference, and shouted ‘‘Long 
live the King, down with France and England.’’** French sailors 
were landed to protect the legation, and on September 11th the 
Zaimis Cabinet resigned, its position having become unbearable on 
account of the popular clamor due to the Bulgarian invasion of 
Macedonia." 

On the 16th of the same month, Constantine induced Mr. Cal- 
ogeropoulos, a politician of the old school, to form a Cabinet, ostensi- 
bly to conciliate the Allies, but really in order to placate them, while 
he continued to carry out the royal policy. The pro-German sympa- 
thies of some of the members of this new Cabinet were known to the 
Entente ministers and they refused to have any dealing with it. 

On September 25th, Mr. Venizelos left the Hellenic capital and 
proceeded to his native land, Crete, where he raised the standard of 
rebellion, which he characterized as being not ‘‘anti-dynastic,’’ but 
‘‘anti-Bulgarian,’’ namely, for the expulsion of Tsar Ferdinand’s 
army from Greek Macedonia. On October 16th, the Provisional 
Government was created in Salonika, consisting, as previously stated, 
besides the Cretan Statesman, of Admiral Countouriotis and General 


11 London Times, September 4, 1916, and other London papers of that date. 
Also Crawfurd Price, Venizelos and the War, pp. 185-186. 
12 London Times, September 5, 1916. 
13 [bid., September 11, 1916. 
14 Jbid., September 13, 1916. 
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Danglis. This triumvirate exercised the power of a regular and 
orderly de facto government, and in a short time extended its author- 
ity to nearly all the islands and to that part of Macedonia which was 
under the control of the army of the Entente Powers. 

The Provisional Government at Salonika had both the moral and 
material support of Great Britain, France and Russia. The Royal 
Government, on the contrary, was unable to get efficient help from 
the Teutonic Powers, except money for purposes of corruption and 
the maintenance of a secret army. Therefore, Constantine, in order 
to prevent the further extension of the authority of the Provisional 
Government to the rest of Greece, and to propitiate public opinion 
in the Entente countries, offered to the Allies most of the remaining 
war material of Greece, to counterbalance, as he stated, a similar 
favor which he was accused of having shown to the Central Powers 
and to Bulgaria. This offer was made to the French Deputy, Mr. 
Benazet, during a visit to Athens in the autumn of 1916, but was 
subsequently repudiated by Constantine on the pretext that it was 
not ratified by his so-called government, as we shall presently see.*® 

While the King was secretly playing his game of double dealing, 
Admiral Dartige was presenting notes on the part of the three En- 
tente Powers, making various demands on the Greek Government, 
such as the expulsion of enemy agents, the control of the police by 
the Allies, the surrender of the Greek fleet and the expulsion of the 
ministers of the Central Powers and their Allies from Athens, to 
which the Government of Constantine reluctantly acquiesced.** 

But what was most strange was that while the French Admiral 
was presenting peremptory notes to the Greek Government and em- 
ploying coercive measures against Greece, the people, at least the 
majority of them, did not seem to resent the attitude of the Allies 
towards them. Thus, on October 28th, Admiral Dartige was re- 
ceived with ovations by the Mayor, the Municipal Council and the 
people at Pirwus, and on November 16th, the same popular demon- 


15 Official report of Mr. Benazet, communicated to the Greek Government by 
the French Foreign Office on April, 1918, in London Times, April 22, 1918. 

16 See notes presented during the months of October and November, 1916, in 
London Times of October 7, 12, 13, and November 23, 1916. 
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stration was shown during his visit to the Mayor and Municipal 
Council of Athens.*’ 

Pursuant to the above-mentioned preliminary understanding be- 
tween Constantine and the French Deputy Benazet, Admiral Dartige, 
on November 16th, presented a note to the Greek Government in 
which it was stated that the surrender of the Roupel Fortress and 
the port of Cavalla to the Bulgarians, and particularly the abandon- 
ment to the invaders of the important war material, had disturbed 
the equilibrium to the profit of the enemies of the Entente; that the 
French Government desired to re-establish this equilibrium, and to 
that end demanded from the Greek Government the surrender of all 
the remainder of the war material which the demobilization of the 
army had rendered useless. Compensation was offered for the value 
of the war material to be surrendered. 

On November 21, 1916, Professor Lambros, the then Greek Pre- 
mier, answered that so far as the rupture of the equilibrium was 
concerned, the war material and guns belonging to Greece which 
had been seized by the Allies were not only superior to those taken 
by the Bulgarians, but more modern; that if the Greek Government 
acquiesced in the demands contained in the note, it would commit a 
flagrant violation of neutrality; that, furthermore, the stripping of 
the country of its arms, thus making the nation impotent to defend 
its vital interests if they should be jeopardized, would not be toler- 
ated by Greek public opinion. For these reasons, the Greek Govern- 
ment refused categorically to comply with the demand of the Entente 
Powers. 

The French Admiral on November 24, 1916, rejoined with an 
ultimatum the substance of which was that the Greek Government 
should deliver ten mountain batteries by the Ist of December (1916) 
and the remainder not later than the 16th of the same month, and 
that in ease of non-compliance with this demand, the commander 
of the Allied fleets would take all the measures required by the 
situation.?® 

On November 30, 1916, the Greek Government refused to surren- 


17 London Times, October 30, and November 20, 1916. 
18 Jbid., November 27, 1916. 
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der arms.?® That night about 2,500 Allied blue jackets were landed 
at Pireus, the majority of them coming from the French men-of-war. 
The next day the Allied contingents marched towards Athens, and 
were suddenly attacked by Greek troops stationed on the hills near 
the road. The Allied sailors returned the fire, and about 200 persons 
on both sides were killed and wounded. 

The attack against the Allied contingents had evidently a double 
object: first, to cause a split between the Allies and the Greek people 
so as to preclude their subsequent cooperation against the Teutonic 
Powers in the event of the assumption of power by Mr. Venizelos 
and his party; and secondly, to extirpate the Venizelist movement 
by the massacre of the adherents of the Cretan ‘‘Rebel,’’ and by 
this act of frightfulness to terrorize the people and compel them to 
cling to Constantine, who, it was hoped, would be looked upon as 
the defender of the independence of Greece. 

In further compliance with this prearranged plan, during the 
same day (December 1) and the next day, hundreds of peaceful 
citizens of Athens were arrested, a number were murdered in cold 
blood, and many, after being brutally treated by the royal police 
and ‘‘ Reservists,’’ were put in jail. Similar acts of terrorism were 
perpetrated in other parts of Greece against the adherents of Ven- 
izelos or those who disapproved ‘‘the royal policy.’’ *° 

These acts of lawlessness committed by the agents of Constan- 
tine and the German propagandists provoked the indignation not 
only of the representatives of the Allies, but also those of the Neutral 
Powers. The American minister, seconded by the minister of Hol- 
land, made representations to the Greek Government severely con- 
demning the acts perpetrated on December Ist and 2nd against inno- 
cent persons by agents of the Greek Government.*t The American 
minister furthermore demanded that the Greek Government grant 
redress for the grievance of a naturalized citizen of the United 

19 London Times, December 2, 1916. 


20 See details of these events in London Times, December 9, 1916, and other 
London papers of that date. Also in Le Temps, December 19, 1916, Journal 
des Débats, January 8, 1917, and Revue des Deuw Mondes, March 1, 1917, in arti- 
cle by L. Maccas. 

21 London Times, December 9, 1916. 
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States who was robbed and ill-treated by the soldiers of Constan- 
tine, without any justifiable cause, and would probably have been 
shot had it not been for the timely intervention of the minister.** 

In the eyes of Constantine the perpetrators of these dastardly 
acts were heroes worthy of reward and high distinction. The Minis- 
ter of War (General Yanakitsas) issued on behalf of his royal master 
to the troops at Athens who took part in the events of December Ist 
and 2nd an order of the day congratulating and thanking them for 
their ‘‘exemplary behavior during the memorable days of December 
1st and 2nd.’’ 

It should be noted that the notorious ‘‘Reservists’’ were still 
flourishing, notwithstanding the promise of Constantine and the 
official note of his government to the Allies that they would be dis- 
solved. They were proclaimed the pillars of the throne and in two 
circulars addressed to them by their Central Council were secretly 
complimented for their nefarious acts at the time of the December 
massacre.?® 

The royal press was profuse in its eulogy of the ‘‘Great King. 
The court organ, Nea Hemera, referred to the first and second days 
of December as ‘‘two of the greatest, the most sacred, splendid and 
glorious days in all the recorded days of Greek history.’’** 

While the King, through his tools, was thus extolling the treach- 
erous attack on the Allied contingents, the Greek Government, on 
the other hand, on December Ist, through its representative at Paris 
‘‘was expressing its sincere regret and that of King Constantine for 
the recent events in Athens, which they deplored.’’ *® 

Great Britain and France, humiliated by the treacherous acts of 
Constantine of December Ist and 2nd, and baffled by his intrigues, 
at last found themselves forced to take drastic measures against a 
country which was, so to speak, their own creation and which had 


22 See details in London Daily Telegraph, January 6, 1917, and in New York 


Times, of same date. 
23 Le Temps, December 26, 1916, and Journal des Débats, January 10, 1917. 


24 London Times, December 26, 1916. 
25 Reuter’s dispatch of December 13, 1916, quoted by London Times and other 


English papers of that date. 
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enjoyed their protection for nearly a century. On December 7, 1916, 
their fleets instituted a blockade of the coasts of the Hellenie King- 
dom, except the territories under the control of the Provisional Gov- 
ernment of Salonika. 

On the 14th of December, 1916, the ministers of France, Great 
Britain, Russia and Italy addressed an ultimatum to the Greek 
Government peremptorily demanding the transportation of the Greek 
troops stationed in Thessaly and the war material to Peloponnesus, 
and the stopping of the movement of Greek troops and war material 
to the north. The ultimatum stated that the non-acceptance of these 
demands within twenty-four hours would be considered a hostile act, 
and furthermore that ‘‘the blockade of the Greek coast would be 
maintained until the Greek Government had made full reparation 
for the recent unprovoked attacks of the Greek forces against the 
Allied troops in Athens and until sufficient guarantees have been 
given.’’ *6 

In reply the Greek Government promised to comply with the 
demands of the Allied Powers, and expressed the hope that they 
would raise the blockade of the coasts of Greece.*’ 

The ministers of France, Great Britain and Russia, who had now 
taken their residence in men-of-war lying near the harbor of Pirezus, 
perceiving that Constantine was undermining their work in various 
ways, particularly through the so-called Reservists and generally 
through German spies, demanded in a new note, dated December 
21, 1916, the prohibition of the meetings of the Reservists, the con- 
trol again of the telegraph and post-office services,—of which they 
had been dispossessed during the events of December Ist and 2nd, 
—the release from jail of all the adherents of Venizelos, and the 
ereation of a mixed commission to inquire into the events of Decem- 
ber Ist and 2nd.** 

But Constantine still tried to evade the demands of the Allies by 
dilatory methods and particularly to avoid releasing the Venizelists 


26 English text of ultimatum in London Times, December 16, 1916. 

27 Ibid., December 18, 1916. See also supplementary note in ibid., December 
26, 1916, and other London papers. 

28 Ibid., December 22, 1916. 
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and the payment to them of compensation for the damages inflicted 
upon their properties during the December troubles. Another note, 
dated December 31, 1916, was therefore transmitted to the Greek 
Jovernment, signed by the three Protecting Powers of Greece,— 
Italy associating herself by a separate note,—in which the Allies 
demanded: (1) The withdrawal to the Peloponnesus of all Greek 
troops, except those necessary for police and the maintenance of 
order, with all their arms and munitions of war, the period of 
execution to be settled in common with the delegates of the Allies; 
(2) the prohibition of all meetings by the Reservists, except in the 
Peloponnesus, and the ‘‘rigorous enforcement of the measures pro- 
hibiting all civilians from carrying arms’’; (3) the restoration of 
the various Allied controls which were in existence before the Ist 
of December, 1916; (4) the release of all persons detained for political 
reasons, and indemnification to persons who unjustly suffered as a 
result of the events of December Ist and 2nd and the following 
days; (5) the removal of the general of the army who was in com- 
mand during the December troubles; (6) and last, a formal apology 
to the ministers of the Allies by the Greek Government. The note 
concluded by informing the Royal Government that ‘‘military neces- 
sity may compel them shortly to land troops at Itea (on the coast 
of the Gulf of Corinth) and take them to Salonika by the Larissa 
railway.’’*° After warning the Greek Government that the three 
Protecting Powers reserved to themselves full liberty of action in 
ease the attitude of that government subsequently gave them cause 
for complaint, they formally pledged themselves to the Hellenic Gov- 
ernment ‘‘not to permit armed forces of the Government of National 
Defense to profit by the retirement of the royal troops from Thessaly 
and Epirus to cross the neutral zone established in agreement with 
the Greek Government.’’*° The Allies did not, however, omit again 
to inform the Greek Government that the blockade of the coasts of 


29 London Daily Telegraph, January 2, 1917. 

30 This pledge to Constantine was the source of much trouble. It practically 
insured immunity to Constantine without any benefit to the Allies, for that crafty 
sovereign while deriving all the advantages accruing to himself, evaded the obliga- 
tions imposed upon him. It was therefore bitterly criticized by Mr. Venizelos. 
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Greece would be maintained until satisfaction had been accorded on 
all the points contained in the note.* 

On January 6, 1917, Constantine’s Minister for Foreign Affairs 
transmitted to the Allies the answer of the Greek Government to 
their note of December 31, 1916, but as this answer was considered 
evasive and unsatisfactory, the three Protecting Powers and Italy, 
on January 9, 1917, presented an ultimatum.** 

The following day the Greek Government acquiesced in the de- 
mands of the Allies with some reservations and requested that the 
blockade of the coasts of Greece be raised, to which the Allies replied 
on January 13, 1917, refusing to raise the blockade until after the 
unequivocal acceptance and carrying out of all their demands.** 

On January 16, 1917, the Greek Government accepted the ulti- 
matum in its entirety and promised to carry out the demands of 
the Allies. On January 24, 1917, it apologized for ‘‘the regrettable 
oecurrences’’ of December 1, 1916, when the international contingents 
were attacked by the royal troops at Athens, stated that General 
Callaris, the commander of the said troops, had been deprived of his 
command, and promised to dissolve all societies prejudicial to the 
state. On January 29, 1917, the ceremony of the salute to the flags 
of the four Allied Powers took place at Athens in the presence of 
the Allied ministers.** 

Notwithstanding all these diplomatic notes and the promise of 
the Greek Royal Government faithfully to comply with the Allied 
demands, all kinds of subterfuges were used in order to delay, ham- 
per, and, if possible, evade, the fulfillment of the promises given. 
The mot d’ordre given secretly to the military commanders, as well 
as to the civil authorities, was that the ‘‘son of the Eagle,’’ as Con- 
stantine was called by his admirers, resented the pressure of the 
Powers, and that he was only seeking to gain time, and that there- 
fore every artifice should be used to deceive the Allies. In conse- 
quence of these machinations, many officers and soldiers who had 


31 London Daily Telegraph, January 2, 1917. 
32 Ibid., January 12, 1917. 
33 Ibid., January 18, 1917. 
34 Jbid., January 31, 1917. 
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been transported to the Peloponnesus were secretly returned in civilian 
clothes or on leave to the northern part of Greece. Arms, munitions 
and a large part of the war material were hidden in different parts 
of the country instead of being transported to the Peloponnesus 
as promised to the Allies. Irregular bands were formed under the 
command of royalist officers, who infested the so-called neutral zone 
and on more than one occasion attacked the Allied soldiers and 
officers.*° General Sarrail was obliged to take drastic measures against 
these royal marauders and ordered the Allied troops to pursue them 
relentlessly. German officers crossed into Greece for purposes of es- 
pionage and propaganda and it was well known to the Allied Lega- 
tions that they were frequent visitors at the Royal Palace and held 
secret conferences with the adherents of the King.*® 

In the beginning of May, 1917, the cabinet of Lambros resigned 
and Mr. A. Zaimis again agreed to head a Ministry. This easy-going 
person had the reputation of being pro-Ally, but lacked volition. By 
this time the Entente statesmen were tired of half-measures and 
decided to carry out the resolution which they had already formed, 
namely, the dethronement of Constantine. Accordingly in June, 
1917, a distinguished French statesman, namely, Charles C. A. Jon- 
nart, Member of the Senate and former Minister for Foreign Affairs, 

yas appointed by the three Protecting Powers of Greece, namely, 
France, Great Britain and Russia, as High Commissioner to Greece, 
entrusted with the delicate task of giving a final solution to the 
Hellenic crisis. 

Mr. Jonnart was to carry out the decision of the three Powers 
without bloodshed, if possible. While he was on the way to Greece, 
the army under General Sarrail in Macedonia was marching to oc- 
cupy Thessaly. A French detachment occupied both sides of the 
Canal of Corinth and seized the bridge connecting the two mainlands, 
thus blocking all communications between the mainland of Greece 


35 The guilt of Constantine on this point is established beyond doubt in the 
deciphered telegrams. Documents Diplomatiques, Supplément, Nos. 61, 67 and 69. 
36 London Times, May 1, 1917. See Documents Diplomatiques, Supplément, 
No. 79, in which ex-Queen Sophie speaks of her conversation by telephone with 
Falkenhausen who had then gone to Larissa by aeroplane. 
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and the Peloponnesus, where the majority of the Greek troops had 
already been transported at the request of the Allies. Italy, on her 
side, more for political than military reasons, occupied the much 
coveted city of Yannina, the capital of Epirus, in the hope of in- 
eorporating it with the so-called Albanian State, over which the 
Italian Government had declared a protectorate. On June 11th, con- 
tingents of Allied troops landed also at Pireus, but the bulk of 
the troops were kept in the ships ready to land and march to Athens 
in ease of need. 

Mr. Jonnart, after reaching Pireus, had an interview on board 
a man-of-war with Mr. Zaimis, to whom he communicated the object 
of his mission, and on June 11th he delivered an ultimatum to the 
Greek Government on behalf of the three Allies informing it that the 
Protecting Powers had decided to reconstitute the unity of the king- 
dom without impairing the institution of constitutional royalty which 
they had guaranteed; that as King Constantine had violated the 
Constitution which had been guaranteed by them, he ‘‘had lost the 
confidence of the Protecting Powers,’’ and that, therefore, they de- 
manded his abdication and the designation of his successor, to the 
exclusion of the heir to the throne. The ultimatum was to expire 
24 hours after its delivery.** 

On June 12th, the Greek Premier informed Mr. Jonnart that 
King Constantine being ‘‘solicitous solely for the interests of Greece, 
had decided to leave the country with the heir to the throne,’’ and 


8 


that he designated as his successor his son Alexander.** Constantine 
by a proclamation on the same day announced to the Greek people 
that, submitting to necessity and fulfilling a duty, he was departing 
from Greece with the heir to the throne, leaving his son Alexander 
on the throne. 

Within fifteen days of the arrival of the High Commissioner of 
the Allies in Greece, Mr. Venizelos, at the invitation of the new King, 
again assumed the reins of government. 

The forcible intervention of the three Protecting Powers in the 

37 See details in M. Jonnart en Gréce et abdication de Constantin, by Ray 


mond Recouly. 
38 Ibid., p. 116-117; London Times, June 14, 1917. 
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internal affairs of Greece and the repressive measures which they 
adopted against that country have been commented upon by the 
public men and writers of both the Entente and Teutonic Powers. 
The spokesmen of the Allies assert that the intervention was justified 
both by treaty rights and the unneutral conduct of the Greek Gov- 
ernment. Those of the Central Powers contend that the occupation 
of the territory of Greece by the Entente troops gave them an equal 
right to invade Hellas as a measure of self-protection and defense. 

The contention of the diplomatists and statesmen of the Entente 
Powers is in fact supported by the diplomatic instruments which 
created the Hellenic State and guaranteed to it both her independence 
and a constitutional form of government, which Constantine wan- 
tonly violated.*® 

On the question, however, of the landing of the Allied troops in 
Salonika, Great Britain and France would have been more justified 
had they based their actions on the Protocol of February, 1830, 
rather than upon the so-called invitation of Mr. Venizelos, the Pre- 
mier of Greece. Their right of intervention, by which the dethrone- 
ment of Constantine was effected, is founded on the express terms of 
the treaty of 1863 (Article 3) which guaranteed to Greece a consti- 
tutional regime. The late King George I, and father of Constantine, 
was placed by the three Protecting Powers upon the throne of Greece 
under that express condition, and in justice to the memory of that 
sovereign it should be stated that during his long reign of half a 
century, he never deviated from the oath he took at the time of his 
accession to the Greek throne and discharged faithfully his royal 
duties in obedience both to the letter and spirit of the Constitution.*° 

The repressive measures resorted to by the Entente Powers, such 
as the blockade of the Greek coast, the seizure of her fleet and mer- 
chant marine, and other acts of this character, may be considered as 

39 See Part II in this Journar, April, 1917, and documents in Supplement 
of this JournnaL, of April, 1918, pp. 67 et seq. 

40 One may, however, mention an exception to this general conduct of the late 
King of the Hellenes, namely, the conferring by royal decree, of the title of the 
Duke of Sparta upon the successor to the Greek throne, a proceeding contrary to 


the express terms of the Greek Constitution by which the conferring of any title 
is prohibited. 
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acts of reprisals, justified by the unneutral conduct of the govern- 
ment of Constantine. The various documents published in the Greek 
White Book, and particularly the deciphered despatches exchanged 
between the ex-King or his government with the German Kaiser and 
the Imperial Government, furnish abundant proofs that the Royal 
Government of Greece under the leadership of Constantine was not 
only aiding secretly the Central Powers, but was only waiting for an 
opportunity to attack the Allied armies in Macedonia, which oppor- 
tunity fortunately both for the Entente Powers and the Greek people 
never presented itself. 

Having exposed the treacherous acts of the ex-King of Greece and 
his various governments, which brought their country to the brink 
of ruin, it may not be out of place to state that the political mistakes 
which were made, and the blunders which were committed, by some 
of the statesmen of the Entente Powers were to a great extent the 
source of the evils suffered by the people of Greece during the three 
years of the Hellenic crisis. The secret treaties with the Govern- 
ment of the late Czar of Russia as to the disposition of Constanti- 
nople and that with Italy, assigning to her the Greek islands of 
Dodecanese and Epirus under the guise of a protectorate over the 
so-called state of Albania, furnished to Constantine and to his sym- 
pathizers the best argument to mislead Greek public opinion, which, 
coupled with the ubiquitous German propaganda, brought Hellas to 
a pass which, had it not been for the genius of its great statesman, 
Mr. Eleutherios Venizelos, would have resulted in a real calamity 
for Greece and brought a catastrophe to the armies of the Entente 
Powers in the Near East. 

Let us hope that these mistakes will not be repeated and that the 
principles of justice and equity will be the guiding spirit of the 
international arrangements of the future Great Peace Conference. 
THEODORE P. Ion. 


EDITORIAL 


COMMENT 


THE CASE OF THE LUSITANIA 


In the United States District Court, Southern District of New 
York, Judge Mayer on August 23, 1918, rendered an opinion in favor 
of the Cunard Steamship Company, Ltd., as owner of the Steamship 
Lusitania, for limitation of the company’s liability for loss of life 
and property in the sinking of the ship. 

This decision reviews the events leading up to the sinking of the 
Lusitania, and cites some of the documents exchanged between the 
governments in regard to the method of the conduct. of hostilities. 
The German memorandum of February 4, 1915, said: ‘‘On and after 
the 19th of February, 1915, every enemy merchantship found in the 
said war zone will be destroyed without its being always possible to 
avert the danger threatening the crews and passengers on that ac- 
eount.’’ The war zone mentioned referred to the waters surrounding 
Great Britain and Ireland and included the English Channel. This 
German proclamation was accompanied by a memorandum which set 
forth more in detail the purposes of the German Government. It 
was in reply to this proclamation that Secretary Bryan sent the note 
commonly called ‘‘the strict accountability note’’ of February 10, 
1915. 

Sir Edward Grey, in a memorandum of February 19, 1915, which 
is cited in the opinion, said: 


It is understood that the German Government had announced their inten- 
tion of sinking British merchant vessels at sight by torpedoes without giving 
any opportunity of making any provision for saving the lives of non-combatant 
crews and passengers. It was in consequence of this threat that the Lusitania 
raised the United States flag on her inward voyage and on her subsequent out- 
ward voyage. 


Judge Mayer says: 


It will be noted that nothing is stated in the German memorandum, supra, 
as to sinking enemy merchant vessels without warning, but, on the contrary, the 
implication is that settled international law as to visit and search and an oppor- 
tunity for the lives of passengers to be safeguarded, will be obeyed “although 
813 
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it may not always be possible to avert the dangers which may menace person 
and merchandise.” 


On May 1, 1915, the sailing date of the Lusitania, the following 
advertisement, dated April 22nd, appeared in the New York daily 
papers: 

Travellers intending to embark on the Atlantic voyage are reminded that 
a state of war exists between Germany and her allies and Great Britain and 
her allies; that the zone of war includes the waters adjacent to the British 
Isles; that, in accordance with formal notice given by the Imperial German 
Government, vessels flying the flag of Great Britain or of any of her allies are 
liable to destruction in these waters, and that travellers sailing in the war zone 
on ships of Great Britain or her allies do so at their own risk. 

IMPERIAL GERMAN EMBASSY, 
April 22, 1915. Washington, D. C. 


Further, Judge Mayer says: 


No trans-Atlantic passenger liner, and certainly none carrying American 
citizens, had been torpedoed up to that time. The submarines, therefore, could 
lay their plans with facility to destroy the vessel somewhere on the way from 
Fastnet to Liverpool, knowing full well the easy prey which would be afforded 
by an unarmed, unconvoyed well-known merchantman, which from every stand- 
point of international law had the right to expect a warning before its peaceful 
passengers were sent to their death. That the attack was deliberate and long 
contemplated and intended ruthlessly to destroy human life, as well as property, 
can no longer be open to doubt. And when a foe employs such tactics it is idle 
and purely speculative to say that the Captain of a merchant ship in doing or 
not doing something, or in taking one course and not another, was a contributing 
cause of disaster, or had the Captain not done what he did or had he done some- 
thing else, then that the ship and her passengers would have evaded their 
assassins. 

I find, therefore, as a fact, that the Captain and hence the petitioner, were 


not negligent. 


This case also recognizes, as in the case of the Paquete Habana, 
the binding foree of international law in the courts of the United 
States. 

Secretary Lansing had said in his note of June 9, 1915, speaking 
of the Lusitania: ‘‘Only her actual resistance to capture or refusal to 
stop when ordered to do so for the purpose of visit and search could 
have afforded the commander of the submarine any justification for 
so much as putting the lives of those on board the ship in jeopardy.’’ 
This principle was admitted in the German note of May 4, 1916. 
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The decision of Judge Mayer, while aequitting the Cunard Com- 
pany for liability for loss of life and property in consequence of the 
sinking of the Lusitania, also implies that reparation can and should 
later be demanded from the German Government. 


G. G. W. 


LEGAL STATUS OF THE BREST-LITOVSK AND BUCHAREST TREATIES IN THE 
LIGHT OF RECENT DISCLOSURES AND OF INTERNATIONAL LAW. 


Recent disclosures as to the manner in which the Brest-Litovsk 
and Bucharest Treaties were negotiated, the notorious character of 
some of the negotiators, and the corrupt nature of the means em- 
ployed by the German Government in influencing the negotiations, 
have thrown a flood of light upon these transactions. They have 
suggested that an examination of the legal status of these treaties in 
the light of such disclosures and of international law would not be 
without interest at this time. 

The authorities are, in general, agreed that in order that a treaty 
may be regarded as legally valid, the following conditions must be 
observed : 

1. There must be capacity to contract. The ‘‘High Contracting 
Parties’’ must be capable of contracting, i.e., they must be in posses- 
sion of the necessary rights and powers. Thus, a fully sovereign 
state has full capacity to enter into contracts with other fully sov- 
ereign states, and a part or semi-sovereign state has such measure of 
contracting power as has been retained by or conferred upon it. 

2. The negotiators of the treaty must have full powers from their 
government. They must not act in excess of their powers, or their 
government is not bound. 

3. The treaty must, in a general way, be in conformity with, or 
at least not in direct violation, of the rules, principles and customs 
of international law. Thus, a treaty would clearly not be binding 
which had as one of its objects the subjugation or partition of a 
country, asserted a proprietary right over a portion of the open sea, 
or stipulated for the establishment of piracy, privateering or the 
slave trade. 

4. There must be freedom of consent on the part of the contract- 
ing states and of their agents or negotiators. But in our interpreta- 
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tion of the phrase ‘‘freedom of consent,’’ we should not forget that, 
as stated by one of our greatest authorities, 


In international law force and intimidation are permitted means of obtain- 
ing redress for wrongs, and it is impossible to look upon permitted means as 
vitiating the agreement made in consequence of their use, by which redress is 
provided for. Consent, therefore, is conceived to be freely given in international 
contracts, notwithstanding that it may have been obtained by force, so long as 
nothing more is exacted than it may be supposed a state would consent to give, 
if it were willing to afford compensation for past wrongs and security against 
the commission of wrongful acts. And as international law cannot measure what 
is due in a given case, or what is necessary for the protection of a state which 
declares itself to be in danger, it regards all compacts as valid, notwithstanding 
the use of force or intimidation, which do not destroy the independence of the 
state which has been obliged to enter into them. When this point, however, is 
passed constraint vitiates the agreement, because it cannot be supposed that a 
state would voluntarily commit suicide by way of reparation or as a measure 


of protection to another.1 


However, as stated by the same authority, 


Violence or intimidation used against the person of a sovereign, of a com- 
mander, or of any negotiator invested with powers to bind his state, stands upon 
a different footing. There is no necessary correspondence between the amount 
of constraint put upon the individual, and the degree to which one state lies at 
the mercy of the other, and, as in the case of Ferdinand VII at Bayonne, con- 
cessions may be extorted which are wholly unjustified by the general relations 
between the countries. Accordingly all contracts are void which are made under 
the influence of personal fear. 

Freedom of consent does not exist where the consent is determined by 
erroneous impressions produced through the fraud of the other party to the 
contract. When this occurs, therefore;—if, for example, in negotiations for a 
boundary treaty the consent of one of the parties to the adoption of a particular 
line is determined by the production of a forged map, the agreement is not 
obligatory upon the deceived party.? 


Writing of the effect of duress on treaties, T. J. Lawrence ob- 
serves: 

The only kind of duress which justifies a breach of treaty is the coercion 
of a sovereign or plenipotentiary to such an extent as to induce him to enter 


into arrangements which he would never have made but for fear on account of 
his personal safety. Such was the renunciation of the Spanish crown extorted 


1 Hall, A Treatise on Int. Law (7th ed., 1917), § 108, p. 336. 
2Ibid. In favor of this view Hall cites Heffter, § 85; Kluber, § 143, and 
Bluntschli, §§ 408-9. 
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by Napoleon at Bayonne in 1907 from Charles IV and his son Ferdinand. The 
people of Spain broke no faith when they refused to be bound by it and rose in 
insurrection against Joseph Bonaparte, who had been placed upon the throne.3 


Oppenheim furnishes us with the following explanation of the 
meaning of the phrase ‘‘freedom of action’’ as applied to treaties: 


The phrase “freedom of action” applies only to the representatives of the 
contracting states. It is their freedom of action in consenting to a treaty which 
must not have been interfered with and which must not have been excluded by 
other causes. A treaty concluded through intimidation exercised against the 
representatives of either party or concluded by intoxicated or insane representa- 
tives is not binding upon the party so represented. But a state which was 
forced by circumstances to conclude a treaty containing humiliating terms has 
no right afterwards to shake off the obligations of such a treaty on the ground 
that its freedom of action was interfered with at the time.‘ 


Speaking of the effects of error and fraud, Oppenheim says: 


Although a treaty was concluded with the real consent of the parties, it is 
nevertheless not binding if the consent was given in error, or under a delusion 
produced by a fraud of the other contracting party. If, for instance, a boundary 
treaty was based upon an incorrect map or a map fraudulently altered by one 
of the parties, such a treaty would by no means be binding. Although there is 
freedom of action in such cases, consent has been given under circumstances 
which prevent the treaty from being binding.5 


In his discussion of this subject, Westlake remarks that the 


rule that a contract is vitiated by fraud applies, subject to the observation that 
some latitude must be allowed in negotiating treaties of peace to the right of 
misleading an adversary which is incident to war. One who while the negotia- 
tion continues is still an enemy cannot be expected to abstain from mis-state- 
ments bearing on his probable means of victory, which he was entitled to em- 
ploy yesterday, and which, if the negotiation fails, he may find it necessary to 
repeat tomorrow. But states at peace are subject as moral beings to the duty 
of truth, and there are frauds which could not be tolerated even between states 
at war, such as the production of forged maps on questions of boundary.¢ 


Even a cursory examination of the texts of these treaties in the 
imperfect form in which they are accessible to students would prove 


* Lawrence, Principles of Int. Law (4th ed.), § 134, p. 327. 
4 Oppenheim, Int. Law, I, Peace, § 499. 

5 Ibid., § 500. 

6 Westlake, I, Peace (2d ed.), p. 290. The italics are ours. 
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that several of the principles above stated have been grossly violated. 
A consideration of the cireumstances under which they appear to 
have been made, and the methods apparently employed in their mak- 
ing, would show that they were tainted with fraud and illegality of 
all sorts. Without going into details, it appears that the leading 
Russian negotiators were in the pay of the German Government and 
acting, in part at least, as its agents. 

While, as pointed out by Westlake in the passage cited above, a 
certain amount of misrepresentation in the negotiation of a treaty 
of peace might be expected in an adversary anxious to conceal the 
actual facts bearing upon his fighting strength, such toleration should 
certainly not extend to acts of bribery and treachery. May we not 
also say that treaties which in almost every article violate the funda- 
mental principle upon which they were avowedly based—namely, 
that of self-determination without annexation or indemnities—are by 
that very fact alone rendered invalid? 

These treaties might also be invalidated on the ground that they 
virtually destroy the political and economic independence of the 
States—Russia, Roumania and the Ukraine—with which they were 
negotiated and which they pretend to recognize as equals. With one 
hand they take away what they profess to give with another, and 
leave nothing but the shadow or shell of political independence. 
Thus, by the Roumanian Peace or the Treaties of Bucharest, which 
may be regarded as ‘‘model’’ treaties of this kind, the Central Powers 
have attempted to establish a permanent control over the main in- 
dustries of Roumania. This unfortunate country is forced to sell, 
at prices to be determined by a ‘‘mixed commission,’’ all its surplus 
of grain, poultry, cattle, wool, fruit, wine, etc., for a period of seven 
years after 1919 as well as during the years 1918 and 1919. 

The Central Powers also attempted to establish and maintain a 
complete control over the production and exportation of petroleum. 
All foreign oil companies are to be expropriated and the Roumanian 
Government is.foreced to grant for a term of thirty years to a Ger- 
man-Austrian Company, known as the Oil-Lands Leasehold Com- 
pany, Limited, the ‘‘exclusive right to exploit all the Roumanian 
Crownlands . . . for the prospecting, for the extraction and manu- 
facture of mineral oils, natural gas, mineral wax, asphalt, and any 
other bituminous products.’’ This company is granted all manner 
of rights and privileges, such as the use of public roads, waterways, 
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ete., exemptions from taxation, and the use of the state forests for 
lumber. 

The same or similar rights and privileges in respect to crude oil 
and natural gas generally are granted to an Austro-German corpora- 
tion known as the Commercial Monopoly Company. 

In passing, we may simply note that the ‘‘Navigation Agree- 
ment’’ is in evident violation of the rights and privileges of the 
other European Powers on the Danube River. 

The same or similar control as that exercised over oils, minerals 
and natural gas is asserted over and applied to all important indus- 
tries, ways of communication, ete. In brief, by these treaties it was 
obviously intended to give Germany a complete strangle-hold on Rou- 
mania and reduce her to a complete state of political as well as eco- 
nomie dependence. Roumania was to be bound hand and foot to 
Austria-Germany. 

The Brest-Litovsk and supplementary treaties with Russia may 
be pronounced invalid on similar grounds. They were signed under 
military or official pressure and reduced the Bolshevik Government 
to a state of economic and political impotence. Besides, they were 
negotiated with men who, whatever their intentions or motives may 
have been, were not free to act as representatives of the state they 
professed to represent. Like Mirabeau when he accepted the King’s 
money, they may have imagined that they had not sold their princi- 
ples and had not really entered the King’s service; but even if they 
did not wear the German livery, Trotzky and his associates soon 
found themselves chained to the chariot wheels of their Austro-Ger- 
man masters and forced to do their bidding. 

The Brest-Litovsk Treaties concluded between the Central Powers 
and the representatives of the Central Rada of the Ukraine Republic 
may be held to be invalid on the same or similar grounds as in the 
ease of Russia and Roumania. In addition, it might be urged that 
according to alleged secret clauses of the treaty of February 9, 1918, 
the Polish territories of Cholm and Podalia, containing a population 
of nearly a million inhabitants (mainly Polish) were ceded to the 
Ukraine, without the consent of their inhabitants or even of the new 
Polish state so ostentatiously proclaimed by Germany and Austria 
in November, 1916. In fact, this treaty appears to create and sanc- 
tion a sort of new partition of Poland. 

To be sure, it cannot be maintained that such a disposition of 
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Polish territory constitutes a violation of international law, but it is 
a direct violation of the principle of self-determination upon which 
Germany and the Ukraine themselves professed to act. In any case 
it grossly violates the principles of nationalities and ‘‘consent of the 
governed,’’ laid down by President Wilson as bases for the inter- 
national relations of the future. 

Taken as a whole, it is clear that the Brest-Litovsk and Bucharest 
Treaties constitute one of the most colossal frauds of modern times. 
They are tainted with all sorts of treacheries and illegalities, and 
must be pronounced null and void from every possible legal as well 
as moral and political point of view. 

Amos S. HERSHEY. 


THE EGYPTIAN CAPITULATIONS 


When Great Britain declared on December 19, 1914, that Egypt 
henceforth was to be considered no longer as a Turkish Suzerainty 
but as a British Protectorate, it also informed the new Sultan that: 
‘‘His Majesty’s Government have repeatedly placed on record that 
the system of treaties, known as the Capitulations, by which Your 
Highness’s Government is bound, are no longer in harmony with the 
development of the country, but, in the opinion of His Majesty’s 
Government, the revision of those treaties may most conveniently be 
postponed until the end of the present war.’’ The Egyptian Coun- 
cil of Ministers on March 24, 1917, authorized the appointment of a 
special commission on the Capitulations for the study of the reforms 
which the eventual suppression of the Capitulations would necessi- 
tate. This commission was composed originally of three Egyptian 
members—the Ministers of Finance, of Instruction, and of Justice— 
of three British representatives, and of two other foreigners. Nine 
subeommissions were aiso appointed for the study of special matters 
requiring legislation. Judge Tuck, the American representative on 
the Mixed Court of Appeals, who has rendered long and valuable 
service, was made a member of the subcommission on commercial 


frauds. 

The Commission on the Capitulations, after holding fifty-seven 
sessions, issued a statement in March, 1918, for the information of 
the general public, indicating the nature and the scope of the pro- 


| 
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posed reforms which will be required by the suppression of the Ca- 
pitulations. The main point of interest for foreigners, naturally, is 
the question of judicial guarantees. The intended reforms contem- 
plate the establishment of a system of unified tribunals which shall 
take over the jurisdiction hitherto exercised by native tribunals, 
mixed tribunals, consular tribunals, and also by administrative com- 
missions, in civil and commercial matters (other than questions of 
personal status); and in criminal matters. The contemplated re- 
forms leave to the consular tribunals the right of jurisdiction in 
questions of personal status affecting foreigners, ‘‘as long as these 
tribunals shall be maintained.’’ 

This econeession is of special interest because of the fact that so- 
valled questions of personal status, such as marriage, divorce, in- 
heritance, and guardianship, are regarded with peculiar consideration 
in the East, and are usually governed by religious laws, notably in 
the ease of Moslems. The divergence in practice in these questions 
is so great that it would be most difficult, if not quite impossible, to 
secure a uniformity of legislation that would be acceptable to all and 
avoid serious complications. It should be observed, in passing, that 
while substantial agreement in this respect has been reached between 
the nations of Europe, considerable divergence still exists between 
Anglo-Saxon procedure and that of the Continent concerning nearly 
every phase of private international law, as well as in matters of 
personal status. Furthermore, the situation in this respect between 
the various States in the United States, particularly in the matter 
of divoree, is very far from satisfactory and demands uniformity of 
legislation. 

As uniformity of legislation in most matters affecting personal 
status in Egypt would be excessively difficult, if not impossible, the 
decision of the Commission on the Capitulations to permit consular 
tribunals to continue to exercise jurisdiction over their own nationals 
‘‘as long as these tribunals shall be maintained’’ is most prudent as 
well as just. In fact, it might be observed that all nations should 
show a broad tolerance to each other in all such matters not affecting 
public morals and safety where great divergence of legal practice 
exists. They might well permit foreigners sojourning in their midst 
to be judged, not merely according to their own law concerning per- 
sonal status (which often is only ascertained with difficulty by means 
of letters rogatory, ete.), but even to leave such questions—under 
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proper safeguards—to their own consular officials. Such a liberal 
attitude among nations would facilitate justice and at the same time 


relieve territorial tribunals of work and of responsibilities which are 


irksome, and it would seem, unnecessary. 

This may appear quixotic, but if uniformity of legislation in mat- 
ters not directly affecting public morals and safety should be im- 
possible, or even undesirable, such a tolerant spirit among nations 
would be in harmony with that comitas gentium to which the courts 
so often allude. 

With further reference to the judicial guarantees for foreigners 
in Egypt, the proposals of the Commission on the Capitulations con- 
template measures to safeguard the right of litigants to be judged 
according to their own laws governing personal status by the new 
tribunals to be established. This doubtless applies to cases where 
such jurisdiction might be preferred by the litigants, or where the 
proper consular courts may not exist. 

Further judicial guarantees are contemplated to the effect that 
foreigners entitled to privileged treatment by treaty shall have the 
right to require that every suit, civil or criminal, that may concern 
them shall be brought before a tribunal composed of a majority of 
foreign magistrates, or, in the case of the Court of Assize, of at least 
a half. (The report does not indicate the exact number of foreigners 
who will be designated as magistrates, or the manner in which they 
will be appointed.) Foreigners entitled to privileged treatment may 
also require that criminal proceedings against them shall be insti- 
tuted through a foreign magistrate. Other guarantees concern orders 
for arrest, perquisitions, ete. 

The remaining portions of the report of the commission deal with 
the organization of the Bar, Civil and Criminal Legislation, the Civil 
and Commercial Codes, and Administrative Legislation. It is of in- 
terest to note in this connection the following statement : 


In general, but especially in matters relating to commerce which have been 
the subject of the most recent English legislation, the commission has recognized 
that, in view of the special political situation in Egypt, it was necessary, in 
order to supply the deficiencies and remedy the defects of the actual law, to take 
into consideration the precedents of English law. 


By way of general comment it should be observed that the sup- 
pression of the regime of the Capitulations in Egypt, with all its 
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attendant evils of special immunities for foreigners, of a consequent 
failure to insure an even justice for all, and also of special political 
pretensions by the Powers enjoying these privileges, is a logical 
necessity once the domination of Great Britain is recognized. Fur- 
thermore, it is obvious that Great Britain is bound to be as solicitous 
to safeguard the interests of her own nationals as any other Power. 
It follows, therefore, that, with certain reservations, other Powers 
should not be reluctant to submit their nationals to the same juridical 
regime to which Great Britain is prepared to submit her own nation- 
als. The consent of other nations to the suppression of the regime of 
the Capitulations should not be made the subject of barter, as might 
be the case with Turkey. This consent should be given readily, once 
it ean be shown that the administration of justice for foreigners is 
adequately safeguarded. But other Powers are bound to satisfy 
themselves first in regard to two aspects of the question. They will 
naturally desire guarantees concerning future legislation with re- 
spect to foreigners. They will also have to guard against the not 
impossible contingency of complete autonomy or independence for 
Egypt at some later time. 

The consent of other Powers to the suppression of the regime of 
the Capitulations in final analysis, would seem therefore to depend on 
the willingness of Great Britain to assume, and to continue to main- 
tain, full responsibility for the future administration of justice in 
Egypt. 

The interest of the United States in this question is naturally 
not as great as that of certain other Powers. We certainly have no 
political interest. We have, however, considerable commercial, edu- 
cational, and missionary interests. The exterritorial rights of the 
United States in Egypt are based on the following: the treaty of 
1832, the Treaty of Commerce of 1862, the Real Estate Protocol of 
1874 with Turkey, the Reforme Judiciaire of 1876, and the Commer- 
cial Agreement and Customs Regulations of 1885. 

Puitip MARSHALL Brown. 
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THE MILITARY SERVICE CONVENTIONS BETWEEN THE UNITED STATES 
AND ASSOCIATED COUNTRIES 


Shortly after the entrance of the United States into the war, the 
Government of the United States was approached by certain of the 
allied countries with proposals to enter into military service con- 
ventions, for the reciprocal conscription of the citizens or subjects 
of one country residing in the other. It appeared that similar agree- 
ments had been signed as between Great Britain, France, and Italy. 
After consideration of these agreements, with a view to their appli- 
eation to conditions in the United States, definite proposals were 
made by the United States in the summer of 1917, to the cobelliger- 
ents to enter into reciprocal military service conventions along some- 
what different lines. Negotiations proceeded with several countries 
pari passu, until the winter, when it was deemed advisable to select 
one convention for immediate eonclusion and approval by the Sen- 
ate, in order that it might serve as a model for similar conventions 
with other countries. The large number of Local Boards in the 
United States which would be called upon to draft aliens under such 
conventions, and the great amount of work which the drafting of 
aliens would entail upon them, made it imperative that the proposed 
conventions with the various cobelligerent countries should be as 
nearly as possible alike. Obviously, there would be more or less con- 
fusion if the same 5,500 Local Boards in the United States were to 
undertake to induct aliens into the American Army in accordance 
with a different procedure for each of the several countries associated 
with the United States. As the negotiations with the British Govern- 
ment had progressed furthest, on account of the similarity of laws 
and methods in the two countries, the proposed convention with Great 
Britain was selected for immediate conclusion. On June 3, 1918, two 
conventions were signed with Great Britain, one with respect to the 
United Kingdom, and the other with respect to Canada. They were 
approved by the Senate on June 24, and the ratifications were ex- 
changed on July 30th. 

Meanwhile, a question had arisen as to the return to the United 
States, under the Immigration Laws, of certain classes of aliens who 
had voluntarily enlisted, or who had been drafted in the American 
forces under the Selective Service Laws, and Congress passed, on 
June 29, 1918, Joint Resolution No. 255, regarding the readmission 
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of aliens who had gone abroad to serve in the American forces. This 
resolution covered, first, resident aliens who had enlisted or had been 
conscripted for military service in the United States, and second, 
those who had taken out their first papers prior to April 6, 1917, and 
who had enlisted for service in the Czecho-Slovak, Polish, or other 
independent forces attached to the Army of the United States, or 
of one of its cobelligerents. Such aliens were, speaking generally, 
to be readmitted into the United States within one year after the 
termination of the war, notwithstanding certain provisions of the Im- 
migration Laws. It will be observed, however, that the resolution did 
not include aliens, whether they had taken out their first papers or 
not, who went abroad to fight in any of the cobelligerent armies 
proper. Certain of the countries cobelligerent with the United 
States were unwilling to enter into military service conventions 
unless their citizens or subjects, who were resident in the United 
States, and who had gone abroad to serve in the armed forces of 
their own country and had fought the battles for the common cause, 
would be allowed readmission into the United States without re- 
gard to the Immigration Laws. This position seemed reasonable in 
view of the fact that the United States agreed under the convention 
to allow aliens of a convention country a certain period in which 
to return to their own country for military service in the common 
interest, but refused, under Joint Resolution No. 255, to readmit them 
to the United States and to their homes and families after fighting 
the arch-enemy abroad, and being disabled or wounded in such serv- 
ice. This was the situation until the passage of a Joint Resolution 
(No. 331), modifying Joint Resolution No. 255 so as to allow the 
readmission of aliens who go home for military service in their own 
armies, appeared possible. 

When this Resolution seemed assured, negotiations with associated 
governments proceeded satisfactorily, and conventions were signed 
with Italy, Greece, and France on August 24, August 30, and Sep- 
tember 3, 1918, respectively. 

With the conelusion of these conventions, agreements had been 
reached with the cobelligerent countries who had the greatest num- 
ber of aliens in the United States, except Russia. Negotiations with 
Russia had been suspended on account of the fall of the Russian 
Government. The conclusion of military service conventions with 
the associated countries, such as Belgium, Serbia, and the South 
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American belligerents, which had small numbers of citizens or subjects 
in the United States, was deemed unnecessary for the time being. 

As has already been indicated, these conventions were almost 
identical in terms or effect. In general, they provided that the male 
citizens or subjects of either contracting country, residing in the 
other, should, within the periods limited in the convention, enlist 
or enroll in the forces of their own country, or return to their own 
country for the purpose of military service, or thereafter be subject 
to military service and entitled to exemption therefrom, under the 
laws or regulations in force from time to time in the country in 
which they remained. In order to have, for administrative purposes, 
uniform age limits for military service of aliens under all of the 
conventions, it was provided that the ages for military service in 
the United States of citizens or subjects of all convention countries 
should be 20 to 44 years, both inclusive, although these were not the 
ages for military service in those countries. These ages corresponded 
approximately to the lowest maximum and the highest minimum 
military age of the larger belligerent Powers at the time the ages 
were fixed for the conventions. The age at which American citi- 
zens abroad were to be onscripted under the conventions were the 
ages for the time being prescribed for compulsory military service 
in the United States. This provision was made elastic in order to 
take care of any expansion of the military ages in the United States 
beyond 21 to 30, as subsequently happened. 

Under the conventions, the citizens or subjects of the contracting 
parties within the age limits mentioned were allowed sixty days from 
the date of the exchange of ratifications in which to enlist or enroll 
in their own forces, or depart for their own country for the purpose 
of military service, if they were liable to military service in the coun- 
try in which they were at the said date. If they were not so liable, 
then they were allowed thirty days from the date on which liability 
should accrue in which to enlist, enroll, or depart. Similar periods 
were allowed after the refusal or expiration of certificates of ex- 
emption. 

Each government had the right through its diplomatic or other 
representatives, to issue certificates of exemption from military serv- 
ice to their respective citizens or subjects abroad within the sixty or 
thirty day periods. Persons holding such certificates were, so long 
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as the certificates were in force, not liable to military service in the 
country in which they were. 

The foregoing were the main provisions of the conventions. There 
were minor provisions in respect to facilitating the departure of per- 
sons who desired to go home for military service, and in respect to 
the preservation of nationality notwithstanding military service in 
a foreign army under the convention. 

These conventions were made operative on the date of the ex- 
change of ratifications, and were to remain in force until the expira- 
tion of sixty days after either of the contracting parties had given 
notice of termination to the other. Thereupon the citizens of either 
country ineorporated into the military service of the other under 
these conventions were to be, as soon as possible, discharged there- 
from. 

The practical application of these conventions entailed the issu- 
ance of regulations in respect to procedure for obtaining certificates 
of exemption granted by the diplomatic representatives of the con- 
tracting parties. For example, in the United States the British 
Government issued extensive regulations governing the issuance of 
certificates of exemption by the British Ambassador to British sub- 
jects in the military service of the United States. Likewise, the 
United States prepared regulations for the guidance of the American 
Ambassador in London in the issuance of certificates of exemption. 
It was to the interest of the contracting parties not to exempt their 
citizens or subjects from military service by certificate, unless it was 
for the good of the common cause to do so. Consequently the regu- 
lations of the United States restricted the issuance of certificates of 
exemption by the American diplomatic representatives in general to 
Americans abroad who were engaged in an industry or occupation 
necessary to the prosecution of the war by the United States; who were 
necessary to the adequate and effective service of the United States 
abroad; who were officers or seamen employed in the sea service of 
any citizen or merchant of the United States; who had been honorably 
discharged from the naval or military service of the United States 
by reason of wounds or other disability incurred in the present war; 
and who had during the present war been taken prisoners, captured 
or interned by the enemy while serving in the forces of the United 
States or the cobelligerents and had been released or exchanged under 
parole or other agreement not to perform again military service. 
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As registration in the United States for military service was re- 
garded as enlistment or enrollment within the meaning of the con- 
ventions, it was necessary also to provide regulations for the issuance 
of evidence of such registration, which would be recognized abroad 
and exempt such registrants for military service under the con- 
vention. 

The mere fact that these conventions were being negotiated caused 
thousands of citizens or subjects of cobelligerent countries to enlist 
or go home for military service in their own forces before the con- 
ventions became effective. The negotiations of these conventions not 
only made available the man power of the cobelligerents that had 
refused to return home for military service, but they served also to 
make it available by means of mutual agreement between the United 
States and foreign countries rather than by the drastic action of 
conscription without the consent of the countries concerned. Doubt- 
less, had the latter course been followed it could not have been exe- 
euted without protest on the part of foreign governments that such 
action was contrary to the practice of nations and at variance with 
the treatment which the associated governments engaged in the prose- 


eution of a common war should expect of each other. 
LesTeR H. Woo.Lsey. 


BRITISH JUSTICE IN PALESTINE 


Many blessings follow in the train of a British army of occupa- 
tion, but in a land where the very fountains of justice as well as the 
springs of water have long been polluted or rendered inaccessible, 
none could be more welcome than the introduction of water and jus- 
tice in abundance. On June 21, 1918, a splendid system of water 
supply from distant and ancient springs was inaugurated in Jerusa- 
lem. And on June 29th a proclamation was issued re-establishing 
the judicial system in Ottoman territory under occupation by the 
Egyptian Expeditionary Foree. Both of these notable achievements 
were accomplished without blare of trumpets, though deserving of 
more than passing notice. 

Under Turkish misrule the judicial system was fairly simple and 
admirable in theory. In practice, justice was badly administered, 
as a rule, by officials who, being inadequately and irregularly paid, 
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were not infrequently corrupt. When the Turkish army withdrew, 
most of these officials withdrew also. The whole administration of 
justice was badly dislocated, therefore, and remained practically in 
abeyance for several months, except in the case of certain local 
magistrates. To remedy this unfortunate situation, the British au- 
thorities drafted the services of Major Orme Clarke, on active service 
with the army in France, formerly a barrister of great promise in 
London, and, at the time of the outbreak of war with Turkey, judicial 
adviser to the Turkish Government. In an incredibly brief time, 
Major Clarke was able by hereulean efforts to reorganize this demor- 
alized judicial system in a manner that deserves special comment. 

In conformity with the accepted principles and precedents of 
international law, the chief aim of this reorganization has been to per- 
mit the normal processes of justice to function without undue inter- 
ference with local law and customs by the military authorities. This 
has been accomplished by restoring the Ottoman judicial system and 
by rendering it more adaptable and serviceable. There are local magis- 
trates’ courts for the trial of misdemeanors as well as for civil and 
commercial questions of small importance. Permanent courts of first 
instance for the trial of more important cases not within the com- 
petency of the magistrates’ courts exist in Jerusalem and Jaffa, while 
provision is made for the establishment of other special courts in 
districts where there may be no court of first instance. A Court of 
Appeal sits in Jerusalem and will also act as a Court of Assize to 
try serious offences. It is of interest to note that, in accordance with 
English practice, this court will be sent on circuit so that criminal 
eases may be heard without compelling the accused and the witnesses 
to journey to Jerusalem. The religious courts for the adjudication 
of questions affecting personal status, as, for example, marriage, 
divorcee, inheritance, and guardianship, continue to function as be- 
fore the military occupation. Moreover, under the benign autocracy 
of military rule, this simple judicial system will be subject to such 
checks and emendations by the senior judicial officer as may be re- 
quired for the better administration of justice. 

The law to be applied by these courts, as stated in the proclama- 
tion of June 29th, is ‘‘the Ottoman law in force at the date of the 
occupation, with such modifications as may be proper, having regard 
to international law and to the better administration of occupied 
territory.’’ 
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With regard to the juridical status of ‘‘foreign subjects’’ in the 
occupied territory, the following Rules of Court, issued under date 
of August 1st by the senior judicial officer, warrant quotation textu- 
ally quite as much for their excellent draftsmanship as for their 
particular interest: 


1. The expression “foreign subjects” means subjects of any European or 
American state, and includes corporations constituted under the laws of such 
states, and religious or charitable bodies or institutions wholly or mainly com- 
posed of individuals the subject of such state, but does not include protected 
subjects. 

2. Foreign subjects accused of an offence (other than a contravention) which 
is within the jurisdiction of a magistrate may claim to be tried by a British 
magistrate. 

3. Foreign subjects accused of an offence which is beyond the jurisdiction 
of a magistrate may claim that their interrogation during the preliminary in- 
vestigation should be undertaken, and the question of their release on bail and 
of their committal for trial should be decided, by a British examining judge. 

4. Foreign subjects committed for trial may claim: 

(a) In the case of offences triable before a court of first instance, that 
their trial should take place before a court the composition of which includes 
at least one British judicial officer. 

(b) In the case of offences triable before the Court of Assize, that their 
trial should take place before a court the composition of which includes a ma- 
jority of British judicial officers. 

5. In civil actions over fifty pounds Egyptian in value, foreign subjects 
may claim that the final judgment in a court of first instance should be given by 
a court the composition of which includes at least one British judicial] officer. 

6. In civil or criminal cases foreign subjects may claim that their appeal 

should be heard before a court the composition of which includes at least one 
British judicial officer. 
7. Persons claiming to be treated as foreign subjects who do not make their 
claim either on first appearance or in the first written pleading delivered to 
the court, whichever be the earlier, shall forfeit their right so to claim. Never- 
theless the claim may be made on appeal notwithstanding that it has not been 
made in first instance. 

8. The burden of proof that they are entitled to be treated as foreign sub- 
jects shall be upon persons claiming the rights aforesaid. 

9. Where any person claims and substantiates his claim to be treated as a 
foreign subject the court shall be constituted in conformity with the foregoing 
rules, and, if necessary, the case shall be adjourned to enable this to be done. 


It has furthermore been provided that: 


When in any action properly brought before the civil courts a question of 
personal status arises the determination of which is necessary for the purposes 
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of the action, the civil courts may, . . . determine the question and may, to 
that end, have recourse, whether by way of stating a case of opinion or by oral 
examination, to a competent jurist having knowledge of the personal law 
applicable. 


It will be noted that these provisions amply safeguard the inter- 
ests of foreigners without raising the troublesome question of the 
Turkish Capitulations. While Great Britain and the United States, 
among other Powers, refused to acquiesce in the suppression of the 
regime of the Capitulations by the Porte on October 1, 1914, the 
military occupation of Ottoman territory does not ipso facto revive 
that regime. The supreme authority that makes itself responsible 
for the maintenance of law and order in occupied territory is natu- 
rally the army. The military authorities must necessarily reserve 
the right to make such rules and regulations as shall most effectively 
safeguard all interests. In the case of foreign subjects, as indicated 
by the legal provisions above quoted, the British military authorities, 
without attempting to revive the cumbrous machinery of the Capitu- 
lations involving the existence of consular tribunals, have admirably 
met the requirements of the situation. A foreign subject will not be 
left unprotected in the hands of native judicial officials, and in mat- 
ters affecting his personal status—such as divorce and guardianship 
—he is entitled to be judged according to the law of his own country. 
There is therefore no need for consular tribunals which, as a matter 
of fact, no longer exist and which it would be difficult to re-establish 
under actual conditions of military occupation. 

For the administration of this reorganized judicial system a num- 
ber of British officials who have had special training in Egypt and 
elsewhere have been secured to serve as judges and in other capacities. 
Among these are Major J. H. Seott, author of The Law Affecting 
Foreigners in Egypt, and Major Norman Bentwich, editor of Inter- 
national Law Cases. Great care has been taken to secure the services 
of native officials of ability and integrity representing various races 
and creeds. These officials, moreover, are paid greatly enhanced sal- 
aries, amounting in many instances to an increase ranging from 70% 
to 100%. This should result in the material improvement of the 
status of the judicial officials and consequently in the elimination of 
an insidious cause of corruption under the Turkish regime. 

This reorganization of the judicial system in occupied territory 
reveals the peculiar genius of the British for the administration of 
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dependencies, and particularly their sure instinct for justice and 
fair play. Perhaps the most striking feature of this great reform is 
that the aim has been, as in the bringing of water to Jerusalem, to 
earry justice wherever it may be most needed. No longer will the 
people be in the attitude of humble suppliants for justice from dis- 
tant officials more concerned with ‘‘backsheesh’’ than with mercy. 
The courts will themselves go out to the people for the avowed pur- 
pose of protecting their rights. British officials of special ability 
will watch vigilantly that the old wrongs and abuses shall not re- 
turn, and that public law and order shall be vindicated. With such a 
vivid object lesson of honorable dealing constantly before their eyes, 
the whole population cannot fail to be educated to higher standards 
of justice and morality. 

It is a great satisfaction in the wreck and ruin of war to con- 
template the blessings which inevitably follow British occupation of 
territory long groaning under corruption and oppression. The estab- 
lishment of justice is the supreme justification and end of war: fiat 
justitiam peruit mundus! Such preéminently is the sacred aim of 
the present world struggle. The achievements of Great Britain in 
this respect in the Holy Land call for the highest praise. They stand 
as a splendid monument to the men who have had the privilege of 
participating in so noble a work. 

Puitie MarsHALL Brown. 


DR. RESTREPO’S VIEWS OF THE RELATIONS BETWEEN LATIN AMERICA 
AND THE UNITED STATES 


In an address delivered by Dr. Carlos E. Restrepo, former Presi- 
dent of Colombia, before the Ibero American Association, in the City 
of New York, on July 30, 1918, certain views are expressed which 
deserve to survive the occasion which gave them birth. Thus he 
says: ‘‘Let us live in peace, let us be industrious and upright, let 
us respect our given word, let us have liberty, and practice it, and 
right and strength and progress shall be ours.’’ These things he 
considers as prerequisites. 

In the next passage of his address Dr. Restrepo states what should 
in his opinion be done if the relations of the American states are 
to be what they should be: 
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And then, let us know one another, let us cultivate our mutual interests 
which are numerous, let us aid one another in our weakness, let us consolidate 
in our just causes, and we will see when this is accomplished how our inter- 
national personality has become worthy of respect and is respected. 


In the passages just quoted the distinguished ex-President has 
had the Latin American states in mind. He now passes to the great 
republic to the north, and states the simple truth when he says: 

There is still another requisite to the attainment of a fruitful union, and 
this is the understanding with the United States and a reciprocal knowledge 
between them and our countries. Many of our differences grow out of mutual 
ignorance and lack of acquaintance. In this sense, there are many prejudices 
to be destroyed, and I feel sure that if we know one another better, we will 
esteem one another more. 


He then proceeds to elaborate the thought, without, however, giving 
it econerete application to the dispute between Colombia and the 
United States, and its action in Panama and the Canal: 

Each must be autonomous and enjoy its own sovereignty. Otherwise the 
weak may believe that what the Latin philosopher said of men is also true of 
nations, that friendship with the powerful was never loyal. 

Let us be just, and confraternity will reign among the peoples of the earth. 
Let every one examine his own conscience and let every one see to it that in 
coming to the banquet of nations his feet are clean and his hands are pure. 

If a wrong has been done, that it has been obliterated, if an offense that it 
has been pardoned, if an injustice that full reparation has been made therefor. 


The distinguished visitor who honored the country with his pres- 
ence was the Chief Executive of Colombia during the negotiation 
of the treaty between his State and the United States, by virtue 
whereof the United States bound itself to pay the sum of twenty- 
five million dollars in full settlement of the disputes existing be- 
tween them. 

The treaty negotiated by President Wilson’s administration has 
been sent to the Senate of the United States. It has not yet been 
ratified ; it ean not be predicted whether it will or will not be approved, 
but it is in the interest of the Americas that disputes between them 
be settled peaceably; that each side feel the settlement to be just, 
and that the obstacles to a genuine and loyal friendship be removed 
in order that the American States may feel themselves united by the 
bonds of justice and hope to participate in its administration. 
JAMES Brown Scorr. 
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LORD HALDANE’S DIARY OF NEGOTIATIONS BETWEEN GERMANY AND 
ENGLAND IN 1912 


Lord Haldane’s visit to Germany in the month of February, 1912, 
in order to reach an agreement on the part of Great Britain and 
Germany upon the naval program of each country, was a failure. 
This was inevitably so, because Germany, on the one hand, insisted 
upon its naval program, which included a new squadron, and a law 
by virtue whereof its fleet should be materially increased; and be- 
cause Great Britain, on the other hand, was determined to make 
such additions to its navy as would meet the German increase, and 
preserve the standard of superiority upon which Great Britain be- 
lieved its safety depended. The Conference therefore broke up. 

There was, however, an understanding that negotiations were 
not to drop; that Lord Haldane, upon his return, would privately 
inform the Imperial German Chancellor, von Bethmann-Hollweg, 
concerning the naval program; and that an attempt should be made 
in both countries to reach an agreement of a kind calculated to pre- 
vent war between them; to define the duty of neutrality, and in 
the event of war, to hit upon some method of localizing the con- 
flict. 

The German Ambassador, Prince Lichnowsky, was friendly, but 
as he himself has admitted in his ‘‘Memorandum,’’ he did not have 
influence at home, and Germany apparently preferred to communi- 
eate with the British Government through Count Metternich. 

The preoccupation of Germany seemed to be to obtain a free 
hand for any adventure which it might care to undertake in the 
future, and to have Great Britain tie its hands in so far as Germany 
was concerned, and it is believed that the ‘‘formula’’ of the Imperial 
German Chancellor, drafted early in 1912 for Lord Haldane, shows 
better than almost any document hitherto published the intent of 
Germany at that time to prepare itself for an approaching war. This 
document and the negotiations in connection with it were issued 
August 31, 1915, by the Foreign Office in the form of a statement 
‘‘respecting the Anglo-German negotiations of 1912.’’ 

The formula already referred to, as submitted early in 1912 by 
the Imperial German Chancellor, is as follows: 

1. The high contracting parties assure each other mutually of their desire 
of peace and friendship. 
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2. They will not either of them make or prepare to make any (unprovoked) 
attack upon the other, or join in any combination or design against the other 
for purposes of aggression, or become party to any plan or naval or military 
enterprise alone or in combination with any other power directed to such an 
end, and declare not to be bound by any such engagement. 

3. If either of the high contracting parties become entangled in a war with 
one or more powers in which it can not be said to be the aggressor, the other 
party will at least observe toward the power so entangled a benevolent neu- 
trality, and will use its utmost endeavor for tle localization of the conflict. If 
either of the high contracting parties is forced to go to war by obvious provoca- 
tion from a third party, they bind themselves to enter into an exchange of views 
concerning their attitude in such a conflict. 

4. The duty of neutrality which arises out of the preceding article has no 
application in so far as it may not be reconcilable with existing agreements 
which the high contracting parties have already made. 

5. The making of new agreements which render it impossible for either of 
the parties to observe neutrality toward the other beyond what is provided by 
the preceding limitation is excluded in conformity with the provisions in Arti- 
cle 2. 

6. The high contracting parties declare that they will do all in their power 
to prevent differences and misunderstandings arising between either of them 
and other powers. 


A little examination will show that this proposed agreement is 
what is called in law a ‘‘unilateral contract.”’ 

The first article stating that each country is desirous of peace and 
friendship with the other may be dismissed as the ordinary platitude 
of a preamble. The second seems fair upon its face, inasmuch as 
neither country is to enter into combination against the other ‘‘for 
purposes of aggression.’’ Here, however, the difficulty begins, inas- 
much as what may be aggression to one is not necessarily aggression 
to the other, and as in the absence of any definition, and also in the 
absence of any superior or authoritative interpretation, each would 
necessarily decide for itself. The nation placing a premium upon 
good faith might be bound; the party subordinating good faith to 
its real or alleged advantage might have a free hand. Throughout 
the present war the Imperial German Government has insisted that 
it has acted in self-defense, not aggressively, whereas Italy, the third 
member of the Triple Alliance, has refused to be bound by that treaty 
because the act of Germany beginning the war was aggressive, not 
in self-defense. The third article is open to the charge of uncer- 


1 New York Times, June 2, 1918, Sec. 5, p. 4. 
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tainty, due to the presence therein of aggression. However, a new 
element appears. This is ‘‘benevolent neutrality,’’ which is to be 
maintained by the party at peace, when the other has become en- 
tangled in a difficulty with one or more powers ‘‘in which it can not 
be said to be the aggressor.’’ In addition, the party at peace was 
to ‘‘use its utmost endeavor for the localization of the conflict.’’ 
While it might be unfair to assume that Germany, in 1912, had in 
contemplation the situation of August, 1914, it is not unfair to re- 
mark that the language contained in this article applied, without 
straining, to such a state of affairs. Germany would have been free; 
Great Britain would have been tied and bound to observe ‘‘a benevo- 
lent neutrality’’ while Serbia was thrown to the dogs. The fourth 
article, like all the other articles, is fair upon its face, but unfair in 
its application. Nothing could seem fairer than that neither nation 
should be required to observe neutrality if it had entangling alli- 
ances requiring other action. Germany had such treaties; Great 
Britain did not, so that Germany would be free while Great Britain 
would be bound, if the treaty was not to be ‘‘a scrap of paper.’’ 
The Triple Alliance was a treaty; the Entente was not an obliga- 
tion. In the same way, article five, while outwardly fair, is unequal 
in its application inasmuch as Germany already had treaties of a 
kind which Great Britain would be forbidden by that article to 
make, thus perpetuating an inequality between the two. And article 
six, binding each of the contracting parties to prevent differences 
between them and other powers, was in the general, as well as in the 
special, interests of Germany and Great Britain. 

Sir Edward Grey very properly refused the proposed formula, 
inasmuch as his duty was to preserve, not to betray British interests. 
Pressed by Count Metternich for a counter-proposal, he submitted, 
on March 14, 1912, and with the approval of his colleagues of the 
Cabinet, the following: 

England will make no unprovoked attack upon Germany, and pursue no 
aggressive policy toward her. 

Aggression upon Germany is not the subject, and forms no part of any 
treaty, understanding, or combination to which England is now a party, nor 
will she become a party to anything that has such an object.? 


This formula appeared inadequate to the Count, who suggested 
the following alternative additional clauses: 
2The New York Times, June 2, 1918, Sec. 5, p. 4. 
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England will therefore observe at least a benevolent neutrality should war 
be forced upon Germany; or 

England will therefore, as a matter of course, remain neutral if a war is 
forced upon Germany.’ 


Sir Edward’s proposal, as well as Count Metternich’s counter- 
proposal, were based upon acceptance of British views in the matter 
of the naval program. 

Sir Edward naturally disappreved of the counter-proposal, ex- 
plaining that ‘‘if Germany desired to crush France, England might 
not be able to sit still, though, if France were aggressive or attacked 
Germany, no support would be given by his Majesty’s Government 
or approved by England.’’* The real object of the German pro- 
posal appears to have been as he said, ‘‘to obtain the neutrality of 
England in all eventualities, since, should a war break out, Germany 
would certainly contend that it had been forced upon her, and would 
claim that England should remain neutral.’’® The facts are un- 
fortunately with Sir Edward. 

Negotiations, however, did not drop, and eventually Sir Edward 
proposed as a further formula that ‘‘the two powers being mutually 
desirous of securing peace and friendship between them, England 
declares that she will neither make nor join in any unprovoked at- 
tack upon Germany.’’* To this he added the clause denying aggres- 
sion on the part of Great Britain. In submitting this draft, Sir 
Edward explained that the use of the word ‘‘neutrality’’ might cre- 
ate a wrong impression, and that it would better therefore be avoided, 
and that, in any event, the substance of the agreement was more 
accurately expressed by the words ‘‘will neither make nor join in 
any unprovoked attack.’’ 

The British proposal was unsatisfactory to the Imperial German 
Chancellor, who stated that the increase of the German navy could 
only be halted by ‘‘an agreement guaranteeing neutrality’’; as Count 
Metternich explained, ‘‘of a far-reaching character and leaving no 
doubt as to any interpretation.’’? 

The up-shot of the whole matter is thus stated by Sir Edward 
Grey: 


A few days afterward Count Metternich communicated to Sir Edward Grey 


the substance of a letter from the Chancellor, in which the latter said that, as 
3 The New York Times, June 2, 1918, See. 5, p. 4. 4 Ibid, 
5 Ibid. 6 Ibid. 7 Ibid. 
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the formula suggested by his Majesty’s Government was from the German point 
of view insufficient, and as his Majesty’s Government could not agree to the 
larger formula for which he had asked, the Novelle [the bill then pending for 
the increase of the German navy] must proceed on the lines on which it had been 
presented to the Federal Council.8 


Thus ‘‘the hope of a mutual reduction,’’ to use Sir Edward Grey’s 
language, ‘‘in the expenditure on armaments of the two countries,’’ 
failed. 

Lord Haldane’s mission proved abortive, and negotiations be- 
tween the two governments following the visit were likewise abortive, 
but they are worth recounting as showing that in 1912 Great Britain 
wished to avoid war, and that Germany wished to bind England to 
neutrality if war should break out. 

JAMES Brown Scorrt. 


8 The New York Times, June 2, 1918, See. 5, p. 4. 
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December, 1917. 

11 Iraty—Great Britain. Convention signed relative to military 
service of nationals of one country in the territory of the 
other. French text: Clunet, 45:873. 


January, 1918. 

3, 14 France—Unitep States. By an exchange of notes France 
effected with the United States an agreement relative to penal 
military jurisdiction and friendly occupation during the war. 
This agreement is identic with agreements made with Great 
Britain, December 15, 1915; Belgium, January 29, 1916; Ser- 
bia, December 1, 1916; Portugal, October 15, 1917. Texts: 
Clunet, 45 :867. 


Apri, 1918. 

23 France. Announced that France would denounce most-favored 
nation clauses in treaties. Clunet, 45:968. 

26 FRrRaANceE—GERMANY. Agreement relative to prisoners of war 
signed at Berne. French text: Clunet, 45:846. 

28 PortucaL. Sefor Sidomio Paes elected President of Portugal. 
London Times (wk. ed.), May 3, 1918. 
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May, 1918. 
4 LitrHUANIA—GERMANY. German decree issued recognizing in- 


10 


14 


31 


dependence of Lithuania. London Times (wk. ed.), May 17, 
1918. 

FRANCE—TourRKEY. Announced that an accord had been signed 
relative to repatriation of civilians of the two countries. 
Clunet, 45 :972. 

ARGENTINE Repusiic—Unitep Srates. The American Ambas- 
sador at Buenos Aires addressed note to the Argentine Foreign 
Office calling attention to the necessity for a complete agree- 
ment as to the use to which the Hamburg-South American 
Bahia-Blanco was to be put, and whether it was to trade with 
enemy countries. Clunet, 45:928. 

GREAT Britain. Announcement that Great Britain would de- 
nounce commercial treaties with most favored-nation clauses. 
London Times (wk. ed.), May 17, 1918. 

CouRTNEY OF PENWITH. Death of Lord Courtney of Penwith. 

J APAN—CuHINA—UNI‘eD States. Statement as to American po- 
sition relative to Chino-Japanese treaty. N. Y. Times, May 
22, 1918. 

SersiA—UnNITeD States. Reply of Serbia to the American 
note of May 30th relative to the oppressed nationalities of 
Austria-Hungary and expressing sympathy for the Czecho- 
Slavs and Jugo-Slavs. Official Bulletin, 1918, 351. 


June, 1918. 


12 


13 


21 


24 


GreAT States. Arbitration treaty renewed 
for five years. London Times (wk. ed.), June 7, 1918. 

Russta—UKRAINE. Summary of treaty. New York Times, July 
6, 1918. 

Russta—UNItTeEp States. Bolshevist government asked of United 
States the return of the ships Simferoister, Nijni-Novgorod, 
Tula and Kishinev, taken over by the United States. New 
York Times, July 1, 1918. 

GreAT Britain. Imperial War Cabinet and Conference met in 
London. London Times, June 28, 1918. 

Great Britarn—Unitep States. Treaty for reciprocal con- 
scription of citizens, ratified by Senate. Current History, 8 

(Pt. 2) :221. 
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15 

21 
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26 Germany. Herr Von Kuehlmann made statement in Reichstag as 
to aims and peace terms of Germany. Text: London Times 
(wk. ed.), June 28, 1918. 

28 FINLAND—SWEDEN—GERMANY. Agreement concluded for demo- 
lition of forts on Aland Islands. London Times (wk. ed.), 
July 5, 1918. 


July, 1918. 
1 CzecHo-Siavs. France recognized the independence of Czecho- 

Slavs. Current History, 8 (Pt. 2) :224; New York Times, July 
2, 1918. 

3 RumantrA—GERMANY. Rumanian peace treaty ratified by Ger- 
many on July 3rd, and by Rumania on July 5th. Current 
History, 8 (Pt. 2) :225. 

3 Turkey. Death of Mohammed V, Sultan of Turkey. New York 
Times, July 4, 1918. 

4 Turkey. Valud Ed-din proclaimed Sultan of Turkey. London 
Times (wk. ed.), July 12, 1918. 

6 Russta—GermMany. Count von Mirbach, German Ambassador 
to Russia, assassinated. More than 200 Social revolutionists 
of the Left were shot for participation in the assassination. 
Dr. Karl Helfferich was appointed to sueceed Mirbach. Cuwr- 
rent History, 8 (Pt. 2) :224, 438. 

MurMaANn Coast. Entire population broke off relations with Rus- 
sia and joined the Entente. Current History, 8 (Pt. 2) :224. 

9 Germany. Dr. Richard von Kuehlmann, German Foreign Min- 

ister since August, 1917, resigned and was succeeded by Ad- 
miral von Hintze. New York Times, July 10, 1918. 

10 Czrcno-Stovaxs. Announced that a memorandum had been 
presented to the Japanese Foreign Minister and to the Allied 
Ambassadors at Tokyo, announcing that Czecho-Slovak troops 
desired to fight on the western front and did not want to be 
involved in Russia’s internal affairs. Current History, 8 (Pt. 
2) :224. 

10 Srperta. New provisional government established at Novoniko- 
layevsk. The objects of the new Siberian Government include 
repudiation of the Brest-Litovsk Treaty and the establish- 
ment of a Russian republic with an autonomous Siberia. It is 

also proposed to rehabilitate the army and send troops against 
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Germany. Russia’s national debt would be acknowledged, Si- 
beria assuming responsibility for her share. Current History, 
8 (Pt. 2) :224. 

WoLoepaczHE Repusuiic. Established in Northern Russia. It 
comprises the territory from the White Sea to the Asiatic 
frontier. Current History, 8 (Pt. 2) :224. 

Russia. Soviet Government declared war on Murman coast. 
London Times (wk. ed.), July 19, 1918. 

CuiLE—GerRMANY. The Chilean cabinet has refused to ratify 
the recent negotiations looking toward the renting of interned 
German steamers by the Chilean Government. The leading 
newspapers accept this action as a definite failure of the at- 
tempt to add the German vessels to the Chilean merchant ma- 
rine. Evening Star (Washington), July 13, 1918. 

GeRMANY—Betuoium. Imperial Chancellor made statement be- 
fore Reichstag Committee as to Belgium, ete. London Times 
(wk. ed.), July 19, 1918. 

Unitep STateS—SwWEDEN. Commercial agreement signed. New 
York Times, July 13, 1918. 

Russta — TurKEy. Ratifications of Brest-Litovsk Treaty ex- 
changed at Berlin. London Times, July 19, 1918. 

Harti. Haiti declared war against Germany. Current History, 
8 (Pt. 2) :225. 

Russta. Announced Soviet Government to be removed from 
Moscow to Murman—150 miles east. London Jimes (wk. ed.), 
July 19, 1918. 

SrpertaA. Announced that the provisional government of Siberia 
had submitted to the Allies a request for joint military action. 
Current History, 8 (Pt. 2) :4388. 

Austria. Count Czernin, former Foreign Minister, made speech 
in House of Lords, outlining Austrian peace aims. New York 
Times, September 17, 1918. 

GERMANY—GREAT Britain. Provisional agreement reached by 
delegates to Hague Conference for repatriation of prisoners. 
London Times (wk. ed.), July 19, 1918. 

JAPAN—UNITED States. Diplomatic council approved Japanese 

reply to American proposal for intervention in Siberia. Text: 

London Times (wk. ed.), July 26, 1918. 
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Cuina—Vatican. Tai-Tcheng-lin appointed first Chinese Min- 
ister to Holy See. London Times (wk. ed.), July 19, 1918. 
Honpuras — GERMANY. Honduras declared war on Germany. 
Current History, 8 (Pt. 2) :438; Official Bulletin, No. 367. 
Russia. Nicholas Romanoff, ex-Czar of Russia, was shot by or- 
der of the Soviet Government. It was announced that a coun- 
ter-revolutionary movement had been discovered with the ob- 
ject of seizing the ex-Emperor, and that the Czecho-Slovak 
troops were approaching. All his property, as well as that of 
all the other members of his family, was forfeited to the Soviet 
Government. Current History, 8 (Pt. 2) :487; New York 

Times, July 21, 1918. 

Ausrria-Huncary. The von Seidler cabinet resigned. Baron 
von Hussarek was appointed premier. Current History, 8 (Pt. 
2) :438. 

Brazi.—Urvuauay. Brazil signed a treaty cancelling Uruguay’s 
indebtedness to Brazil. Washington Post, July 24, 1918. 

MurMAN ReaionaL CounciL oF DEFENSE—ALLIES. Text of an 
agreement between. Current History, 8 (Pt. 2) :438. 

SrperiA. Independence of Siberia proclaimed with capital at 
Omsk. Current History, 8 (Pt. 2) :438. 

GermMany—Russia. Dr. Karl Helfferich appointed Ambassador 
to Russia. New York Times, July 25, 1918. 

Russia. Russian Government sent out a purported text of an 
agreement between Great Britain, United States and France 
with the Murman Regional Council. London Times (wk. ed.), 
July 26, 1918. 

Austria. Baron von Hussarek succeeded von Seydler as Pre- 
mier of Austria. New York Times, July 26, 1918. 

TURKESTAN. Announced that the fifth National Congress of 
Turkestan had proclaimed Turkestan a republic in alliance 
with Russia. Current History, 8 (Pt. 2):487; New York 
Times, July 27, 1918. 

UKRAINIA — GERMANY. Exchanged ratifications of treaty of 
peace. London Times (wk. ed.), August 2, 1918. 

Russia. The allied embassies left Vologda, having been notified 

by M. ©. Teherin, the Bolshevist Foreign Minister, that Vologda 

was in danger from bombardment. Current History, 8 (Pt. 2): 

438. 
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IMPERIAL WaR CONFERENCE. Held closing session. London 
Times (wk. ed.), August 2, 1918. 

RoumAaNntia—UkrainiAa. Ukrainian Government announced the 
abandonment of its claims to Bessarabia, and diplomatic re- 
lations with Roumania were resumed. Bessarabia, which was 
ceeded to Ukrainia under the treaty with Germany, annexed 
itself to Roumania on May 23rd. Current History, 8 (Pt. 2): 
438. 

FINLAND. Crown of Finland offered to Duke Adolf Frederich 
of Mecklenburg-Schwerin and accepted. New York Times, 
July 28, 1918. 

Kars, BATUM AND ARDAHAN. By plebicite decided to unite with 
Turkey. London Times (wk. ed.), August 23, 1918. 

Curna. Department of State approved loan to China by Ameri- 
ean bankers. New York Times, July 30, 1918. 

ASTRAKAN, THE DoN, THE CossacKs. Announcement made that 
these governments mutually recognized their autonomy and 
promised each other mutual assistance in the annexation of 
other districts whose possession they considered necessary. 
Current History, 8 (Pt. 2) :487. 

Russia. Lenine, head of Bolshevist Government, declared in- 
formally that a state of war exists between Russia and the 
Allies. New York Times, July 30, 1918. 

Great Britain—Uwnitep Srates. Ratifications exchanged of 
military service convention between. Text: Official Bulletin, 
No. 374. 

MurMANSK. American, British and French Ambassadors ar- 
rived at Murmansk. London Times, August 5, 1918. 

TURKEY—ARMENIA. According to telegram received by the 
Chairman of the Armenian Refugees Fund in London, a peace 
treaty between Turkey and the Armenian Independent Re- 
public of Ararat has been ratified at Constantinople. Ararat 
has a population of 400,000, and the capital is at Erivan. Lon- 
don Times, August 1, 1918. 

RouMANIA—UKRAINIA. Agreement reached through Denmark by 
which Russian province of Bessarabia will go to Roumania, in 
exchange for commercial concessions. Review of Reviews, 58: 
247. 
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August, 1918. 
3 Unirep Srates. President Wilson announced the plan to co- 


~] 


© 


operate with the Allies in aiding the Czecho-Slovak troops, 
guarding the north ports from the Germans, and to send a 
civilian commission to give educational and economic aid. 
Current History, 8 (Pt. 2) :488. 


4-21 HoL_Lanp—Germany. Holland protested to Germany against 


violation of Dutch neutrality by aeroplanes. London Times, 
September 14, 1918. 


4-5 Unirep Srates. United States issued statement as to Ameri- 


can-Japanese action in Siberia and Archangel. Text: Official 
Bulletin, 1918, p. —; London Times (wk. ed.), August 9, 1918. 

JAPAN. Japan announced that troops had been dispatched to 
Vladivostok. Current History, 8 (Pt. 2) :488. 

UKRAINE—REPUBLIC OF THE Don. Treaty signed by which Ros- 
toff, Toganovog, and the surrounding districts, fall to the Don. 
London Times, August 12, 13, 1918. 

GOVERNMENT OF THE COUNTRY OF THE NortH. Addressed proc- 
lamation to the people of the district declaring the Bolshevist 
regime at an end. Current History, 8 (Pt. 2) :437. 

GERMANY—SPAIN. Spain announced that another note had been 
sent to Germany concerning torpedoing of Spanish ships. On 
August 17th, announcement made that Spain had notified Ger- 
many of her intention to compensate herself for future out- 
rages by confiscation of a corresponding amotint of tonnage 
from German shipping in Spanish ports. Current History, 8 
(Pt. 2) :485. 

Curna. A proclamation signed by Wu Ting Fang, and other 
counsellors of the Union Military Government of Canton, has 
been dispatched to the foreign consular body, requesting rec- 
ognition of the military government of Canton. London 
Times, August 9, 1918. On August 8th the Canton Parliament 
appointed a committee to draft a constitution. London Times, 
August 12, 1918. 

SiperiA. British representatives at Vladivostok, Murmansk and 
Archangel published a declaration that the Allies were coming 
as friends and wanted no territory. On the same day the 

Chinese and French troops landed at Vladivostok. Current 

History, 8 (Pt. 2) :438. 
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Britain. Holland protested against violation 
of Dutch territory by British aeroplanes on August 11th. Lon- 
don Times, August 31, 1918. 

Great BriraIn—HOo.uanp. Great Britain, in reply to Dutch 
note, denies laying mines in Dutch territorial waters. London 
Times, August 12, 1918. 

Mexico. Mexico modified decree of February 22, 1918, inflict- 
ing excessive taxation on foreign oil interests. Diario Oficial, 
August 13, 1918. 

HoLLaAND—GERMANY. Agreement signed relative to trade with 
Seandinavia. London Times, August 14, 1918. 

JAPAN—CHINA. Japan announced that the two countries had 
decided on course of action to check enemy menace on Man- 
ehurian frontier. Japanese troops have been moved to that 
region. Chinese sovereignty will be respected. London Times, 
August 19, 1918. 

CzEcHOo-SLOVAKS—GREAT Britain. Great Britain formally ree- 
ognized the Czecho-Slovaks as an allied nation and the Czecho- 
Slovak armies as an allied force engaged in warfare against the 
Central Powers. Current History, 8 (Pt. 2) :487. 

GERMANY—CHINA. North German Gazette says Germany will 
protest against Chinese prize law as being a violation of the 
Declaration of London. London Times, August 14, 1918. 

GrerMANy—Russia. Dr. Helfferich, German Ambassador at Mos- 
cow, left Moscow and will reside at Pikoff for the present. 
London Times (wk. ed.), August 16, 1918. 

INTERNATIONAL WATERWAYS COMMISSION. In session at Mon- 
treal to consider applications by private American interests 
for development of the Long Sault Rapids power project, and 
by the New York and Ontario Power Company for approval 
to reconstruct, etc., its dam on the St. Lawrence River. Oppo- 
sition is being filed by the Canadian Government. London 
Times, August 14, 1918. 

Mexico. Mexico replied to British protest against oil decree of 
February 22, 1918. Review of Reviews, 58 :247. 

Russia. Allied consuls left Moscow. London Times (wk. ed.), 
August 23, 1918. 

Pan Stav Conaress. National Jugo-Slav Council in session at 
Laibach. London Times, August 26, 27, 1918. 
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Unitep Srates—Russia. United States has severed diplomatic 
relations with Bolshevist Government of Russia. Bolshevist 
Agent M. Litvinoff is to be given passports as soon as British 
consul at Moscow has reached Stockholm. London Times (wk. 
ed.), August 23, 1918. 

HoLLAND—GERMANY. Protest against violation of Dutch terri- 
tory by German aeroplane on August 19th. London Times, 
August 31, 1918. 

TURKEY — AZERBAIJAN. Commercial treaty signed. London 
Times, August 20, 1918. 

Avustria—ItaLy. . Conference on prisoners of war opened. Per- 
sonnel: London Times, August 23, 1918. 

TURKEY—UKRAINE. Exchange of ratifications of Brest-Litovsk 
Treaty. London Times, August 24, 1918. 

Braziz. Asked by Allies to express its views as to restoration 
of independence of Poland as one of the conditions of peace. 
London Times (wk. ed.), August 23, 1918. 

Unitep States—AIraty. Military service convention signed. 
New York TJ'imes, August 25, 1918. 

SpaIn—GERMANY. Summary of German reply to Spanish note. 
London Times, August 26, 1918. On August 25th it was an- 
nounced that Germany had accepted Spanish terms. London 
Times, August 27, 1918. 

Lusitania. Judge J. M. Mayer, of Federal District Court of New 
York, dismissed without costs claims in 67 suits for damages 
of approximately $6,000,000 brought against Cunard Steam- 
ship Company as result of sinking of Lusitania. Sinking held 
to have been an act of piracy. Text of decision: this JouRNAL, 
page 862; Current History, 9 (Pt. 1) :145. 

UxrarntA. Ukrainian National Council formed in Paris. Issued 
a manifesto addressed to the Allied peoples appealing for their 
moral support in the struggle of the people of Ukraine against 
German violence. London Times, August 26, 1918. 

Russta—FIntanp. Announced that peace negotiations had been 
broken off. London Times, August 28, 1918. 

Germany — Norway. Germany replies to Norwegian protest 
against sinking of Norwegian ships outside danger zone. Sum- 
mary: London Times, August 28, 1918. 


27-29 Grermany—Ruvussta. Three supplementary treaties to the 
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treaty of Brest-Litovsk signed at Berlin, including a financial 
treaty and a treaty dealing with civil law. London Times, 
August 29, 1918; summary, Current History, 9 (Pt. 1) :63. 

Unirep STatesS—GREECE. Treaty signed providing for recipro- 
eal military service of citizens. Ratifications exchanged Sep- 
tember 19, 1918. Text: Congressional Record, Vol. 56, No. 218, 
p. 1167; Official Bulletin, No. 418. 

NIcARAGUA—Honpwras. ‘Treaty signed relative to boundary dis- 
pute. Agreement to withdraw all troops from their borders 
and to submit the controversy to the United States. London 
Times, August 31, 1918. ; 

GREAT Brirain—Norway. Announced negotiations with a view 
to supplying Norwegian shipbuilding yards with raw ma- 
terials. London J'imes (wk. ed.), August 30, 1918. 

Houtuanp. Jonkheer Ruijs de Beerenbrouck, the Governor of 
Limburg, appointed Premier of Holland. New York Times, 
September 2, 1918. 

LirHvuania. The State Council selected Duke William of Urach 
as sovereign, under the title of King Medova. Current His- 
tory, 8 (Pt. 2) :438. 


September, 1918. 
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Russia. Bolshevist troops attacked British Embassy, which was 
sacked, and Captain Francis Crombie, naval attache, killed. 
London Times, September 5, 1918. 

GERMANY — Bavaria — Saxony. Announced that Bavaria and 
Saxony had decided to establish separate legations at Sofia. 
According to the Constitution of the German Empire, the 
Kaiser is the only representative abroad. New York Times, 
September 3, 1918. 

ScANDINAVIA. Scandinavian Inter-Parliamentary Congress 
opened at Copenhagen. London Times, September 6, 1918. 
FRANCE—UNITED States. Treaty signed providing for recipro- 
eal military service of citizens. Congressional Record, Vol. 56, 

No. 218 :11367; Official Bulletin, No. 418. 

UnitTep United States formally ree- 
ognized the Czecho-Slovaks as a belligerent nation and the 
Czecho-Slovak National Council, which has its headquarters 
in Washington, as a de facto belligerent government clothed 
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with proper authority to direct the military and political af- 
fairs of the Czecho-Slovaks. France, Great Britain and Italy 
have also recognized the Council and Army. The three prin- 
cipal officers of the Council are Professor Masaryk, General 
Milan R. Slefanik, Dr. Edward Bones. New York Times, 
September 4, 1918. 

5 Sreertra. Entente authorities at Vladivostok have refused to rec- 
ognize the Siberian Government headed by General Horwath 
and have appointed a committee of seven to administer muni- 
cipal affairs. New York J'imes, September 14, 1918. 

5 TurKkKrey—Unitep States. Department of State announced that 
Turkey had disclaimed any intention of affronting the United 
States at Tabriz, and orders have been given the Commander- 
in-Chief in Persia to remove troops from American hospital, 
and to respect American interests there. When Tabriz was 
occupied in June the American consulate was sacked and the 
American hospital seized. The United States at once asked 
for an explanation. London Times, September 7, 1918; New 
York Times, September 6, 1918. 

6 Russta—GerMany. Ratifications exchanged at Berlin of Russo- 
German supplementary treaty. London Times, September 7, 
1918. Summary: London Times, September 8, 1918; New 
York Times, September 11, 1918. 

HoLLtaNp—GeERMANY. Announced that Holland had protested 
to Germany against destruction of vessels within ‘‘barred 
zone,’’ against sinking of seven Dutch fishing vessels on Au- 
gust 24th, and against forcing various skippers to sign a dec- 
laration the contents of which were unknown to them. London 
Times, September 7, 1918. 

7 Frytanp—GerMany. Treaty of alliance signed. Current His- 
tory, 9 (Pt. 1) :63. ? 

SwWITZERLAND—GERMANY. Announced that further agreements 
have been made regarding free conduct for ships carrying 
goods to Switzerland. London Times, September 7, 1918. 

8 Russta. Neutral diplomats jointly protested to M. Tchitcherin, 

the Bolshevist Foreign Minister, against wholesale execution 
of citizens and officers. New York Times, September 9, 1918. 

9 Ivaty. Under the Italian law providing for seizure of property 

of enemy subjects, an Italian judge has decided that the prop- 
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erty of the Emperor of Austria in the province of Emilia could 
not be seized, the Emperor not being an ‘‘enemy subject; as 
everybody in Austria is the Emperor’s subject, he can be no- 
body’s subject.’’ New York Times, September 9, 1918. 

Russia. Soviet Government issued statement that French and 
English diplomats will be put in the care of the Dutch Gov- 
ernment and allowed to depart as soon as Bolshevist repre- 
sentative in London, M. Eitvineff, with his collaborators, is 
granted safe passage. New York Z'imes, September 10, 1918. 

10 FrRANcE—NoRWAY AND SWEDEN. France denounced, from Sep- 
tember 10th, the treaty of July 13, 1902, between France, on 
one part, and Norway and Sweden, on the other, which pro- 
vided for the temporary extension of the commercial and ship- 
ping treaty of September 10, 1881, between those countries. 
London Times, September 6, 1918. 

10 Russta. Statement of Russian Embassy at Washington as to 
government of northern Russia, of which Nicholas Tscharkov- 
sky is president. Text: New York Times, September 11, 1918. 

11 Fryuanp. Prince Frederick Charles of Hesse chosen King of 
Poland. London Times, September 12, 1918. 

13. Panama. Dr. Belisario Porras elected President of Panama. He 
was president of Panama from 1912-1916, and since then 
Minister at Washington. London Times, September 14, 1918. 

13. Sm Samvuew Evans, President of the British Prize Court, died. 
He was President of the Probate, Divorce and Admiralty Di- 
vision of the High Court of England since 1910. New York 
Times, September 14, 1918. 

15 Beterum—GerMANy. German peace offer made to Belgium. 
Text: New York Times, September 16, 1918. 

15 FRANcE— SWITZERLAND. France has denounced Franco-Swiss 
Commercial Convention of October 20, 1916, and Franco-Swiss 
treaty of February 23, 1882. London Times, September 16, 
1918. 

16 Austria. Addressed a communication and note to belligerents 
and neutrals suggesting meeting for preliminary and non- 
binding discussion of war aims. Texts: Current History, 9 
(Pt. 1) :64; Official Bulletin, No. 414. 

Unitrep States. American reply to Austrian peace note of Sep- 
tember 16, 1918. Text: Official Bulletin, No. 414. 
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DrenMaRK — Unitep States. Commercial agreement signed. 
Summary: New York Times, September 19, 1918. 

Unitep States. Hon. John Wm. Davis, Solicitor General of the 
United States, appointed American Ambassador to the Court 
of St. James, sueceeding Hon. Walter Hines Page. New York 
Times, September 19, 1918. 

FRANCE — SOUTHERN Suavs. Echo de Paris announces that 
France will recognize Southern Slavs. New York Times, April 
21, 1918. 

GerMANy—AustrRIA. German reply to Austrian peace note. 
Text: New York Times, September 21, 1918. 

Unirep Stares—Ruvussia. United States sent telegram to Allied 
and neutral governments asking if they would consider imme- 
diate action to impress upon Bolsheviki the aversion with 
which civilization regards their present wanton acts. New 
York Times, September 22, 1918. 

CuiLeE—Unitep States. Beltran Matheu has been appointed 
Chilean Ambassador to the United States, succeeding Santiago 
Aldunate Bascuman, who died in April, 1918. New York 
Times, September 25, 1918. 

3ULGARIA. Reply to Austrian peace note. Summary: New York 
Times, September 24, 1918. 

Buiearta. Official Bulgarian statement announcing that Bul- 
garia had initiated a proposition for securing an armistice and 
peace. Text: New York Evening Post, September 28, 1918. 


24-30 BuueartA. Bulgaria asked the French Commander-in-Chief 


in Macedonia for a meeting to arrange conditions of an armis- 
tice of 48 hours to permit arrival of the authorized delegates 
of Bulgaria to arrange eventual peace. The French com+ 
mander refused to suspend operations, but offered to receive 
duly qualified delegates of Bulgarian Government. Text of 
French reply: New York Evening Post, September 28, 1918. 
On September 28th Great Britain replied to Bulgarian request. 
Text of Bulgarian official announcement dated September 24th: 
New York Evening Post, September 28, 1918. Allies’ terms of 
armistice accepted by Bulgaria. Summary of terms: New 
York Times, October 18; armistice signed for the Allies by 
General Franchet d’Esperey, Allied Commander, at midnight, 
September 29, 1918. 
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25 Brazm—Auvstria. Brazilian minister to Austria closed the le- 
gation and left for Brazil. New York Times, September 26, 
1918. 

27 GerMANy. Count von Hertling, German Imperial Chancellor, 
resigned. New York Times, September 28, 1918. 

29 GeERMANY—UNITED States. Germany, through Swiss legation, 
sent ultimatum to United States that ‘‘reprisals will be taken’’ 
if by October 1st no satisfactory answer is forthcoming to 
German protest as to use of shot guns by American troops. 
Washington Post, September 30, 1918. Text of American re- 
ply of September 30: Washington Post, October 1, 1918. 

30 GerMANY. Resignation of Chancellor von Hertling and Foreign 
Secretary von Hintze accepted by the Emperor. Prince Maxi- 
milian of Baden appointed Imperial German Chancellor, Oc- 
tober 3, 1918. New York Times, October 1, 1918. 


INTERNATIONAL CONVENTIONS 


International Office of Public Hygiene, Dec. 9, 1907. Accession 
of Greece. J. O. March 10, 1918. 


KATHRYN SELLERS. 


Errata. Vol. 12, p. 185. 


Under the ‘‘List of Nations at War’’ should be added the follow- 
ing, omitted from the list in the Official Bulletin: 
1916, September 1—Roumania vs. Bulgaria. 

It is also to be noted that the statement as to San Marino is in 
error, no declaration of war having been issued. 


DOCUMENTS RELATING TO INTERNATIONAL 
LAW. 


PUBLIC 


GREAT BRITAIN * 


Aliens’ Restriction Order. Order in Council further amending 
the. June 4,1918. (St. R. & O. 1918, No. 603.) 14d. 

Customs. Proclamation prohibiting the exportation of certain 
articles to Switzerland. June 25,1918. (St. R. & O. 1918, No. 764.) 
3d. 

Dutch convoy to the East Indies. Correspondence respecting the 
despatch of a. Miscellaneous No. 13 (1918). (Cd. 9028.) 3d. 

Military Law, Manual of. 1914. (Reprinted 1917.) 4s. 

‘*Period of the War,’’ Reports of the committee appointed by the 
Attorney-General to consider the legal interpretation of the term. 
(Cd. 9100.) 8d. 

Prisoners of war and civilians. Agreement between the British 
and Ottoman Governments respecting. Miscellaneous No. 10 (1918). 
(Cd. 9024.) 214d. 

Prize money. Draft proclamation granting prize money to the 

Fleet and regulating its distribution. (Cd. 9122.) 114d. 
Order in Council, April 27, 1918, under the Naval Agency 
and Distribution Act, 1864, regulating the shares in which prize 
bounty for the taking or destroying of armed enemy ships, and of 
the net proceeds of salvage awards, and of customs, slave trade, and 
pirate captures, shall be distributed. (St. R. & O. 1918, No. 539.) 
114d. 

Requisitioning of Dutch ships by the Associated Governments. 
Correspondence with the Netherlands Government respecting the. 
Miscellaneous No. 11 (1918). (Cd. 9025.) 214d. 

Shipping and shipbuilding industries after the war. Reports of 
the Departmental Committee appointed by the Board of Trade to 
consider the position of the. First report——The German control sta- 


1 Parliamentary and Official Publications of Great Britain may be ob- 
tained, for the amount noted, from The Superintendent of Publications, H. M. 
Stationery Office, Imperial House, Kingsway, London, W. C. 2. 
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tions and the Atlantic emigrant traffic. Second report.—Shipbuilding 
and marine engineering. Final report.—Reconstruction of the Brit- 
ish mercantile marine; international competition and navigation 
policy; German competition; general recommendations; summary. 
With appendices. (Cd. 9092.) 1s. 714d. 

Trading with the enemy. Report by the committee appointed to 
advise the Board of Trade on matters arising under the Trading with 
the Enemy Amendment Act, 1916. (Cd. 9059.) 114d. 

Trading with the Enemy (Statutory List) Proclamation, together 
with the consolidated statutory list of persons and firms in countries, 
other than enemy countries, with whom persons and firms in the 
United Kingdom are prohibited from trading. With notes for Brit- 
ish merchants engaged in foreign trade. Complete to May 31, 1918. 
No. 56a. 814d. 

Treatment by the Netherlands Government of belligerent mer- 
chant vessels whose status has been changed as the result of an act 
of war. Correspondence. Part I.—Cases of the steamships Maria 
and Huntstrick. Part II1.—German ships at Antwerp at the outbreak 
of war. Miscellaneous No. 12 (1918). (Cd. 9026.) 54d. 


UNITED STATES ” 


Alien enemies. Certain citizens or subjects of Germany or Aus- 
tria-Hungary included as ‘‘enemies’’ for purposes of Trading with 
the Enemy Act, reports required as to their property. Proclamation, 
May 31, 1918. 2 p. (No. 1454.) State Dept. 

Proclamation extending regulations prescribing conduct 
of alien enemies to women. April 19,1918. 2p. (No. 1443.) State 
Dept. 


Registration of German alien females, General rules and 
regulations prescribed by Attorney General under authority of proc- 
lamation of President of United States, dated April 19, 1918. 48 p. 
Justice Dept. ; 

Alien property. Executive orders authorizing private sales of: 
Nos. 2843-2847, April 24, 1918; Nos. 2857-2858, May 7, 1918. State 
Dept. 

2 Where prices are given, the document in question may be obtained for the 


amount noted, from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 
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Alien property. Executive Order concerning certain sales to be 
conducted by Alien Property Custodian pursuant to Trading with 
the Enemy Act and amendments thereto. July 15, 1918. 1p. (No. 
2914.) State Dept. 

Executive Order with respect to Orenstein-Koppel Co. 
June 15,1918. 5 p. (No. 2885.) State Dept. 

Proclamation taking title to and possession of property 
on Hudson River owned by North German Lloyd Dock Company and 
Hamburg-American Line Terminal and Navigation Co. June 28, 
1918. 1p. (No. 1464.) State Dept. 

Alien Property Custodian. Cireular of information concerning 

powers, ete., of. 1918. 1p. Alien Property Custodian. 
Executive Order prescribing rules and regulations re- 
specting exercise of powers and authority and performance of duties 
of, under Trading with the Enemy Act and prior Executive Orders 
pursuant thereto, and respecting deposit and investment of moneys 
received by or for account of. Feb. 28, 1918. 8 p. State Dept. 

Aliens. Joint Resolution authorizing readmission to United 
States of certain aliens who have been conscripted or have volun- 
teered for service with military forces of United States or cobelliger- 
ent forces. Approved June 29, 1918. 1p. (Public Resolution 34.) 
5e. 

Arbitration. Agreement between United States and France, ex- 

tending duration of convention of Feb. 10, 1908; signed Washington, 
Feb. 27, 1918, proclaimed May 16, 1918. 4 p. (Treaty Series No. 
631.) [English and French.] State Dept. 
Agreement between United States and Norway, extend- 
ing duration of convention of April 4, 1908; signed Washington, 
March 30, 1918, proclaimed July 12, 1918. 4 p. (Treaty Series No. 
632.) [English and Norwegian.] State Dept. 

Birds. Act to give effect to convention between United States and 
Great Britain for protection of migratory birds, concluded at Wash- 
ington Aug. 16, 1916. Approved July 3, 1918. 3 p. (Public 186.) 
oe. 

British control of imports and exports, with lists of prohibited 
goods. By L. Domeratsky. June, 1918. 32 p. (Tariff Series No. 
39.) Paper, 5e. 

Copyright. Proclamation extending benefits of Act of March 4, 
1909, concerning copyright controlling parts of instruments serving 
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to reproduce mechanically musical works, to citizens of France. May 


24,1918. lp. (No. 1452.) State Dept. 


Crignier, Madame. Claim of French Government on account of 


losses sustained by French citizen in connection with search for body 
of John Paul Jones, Report in relation to, with correspondence in 
regard to claim. 13 p. (S. doe. 231.) 

Diplomatic and consular service. Information regarding appoint- 
ments and promotions in. 1918. 18 p. State Dept. 

Enemy Trading List (revised). Supplements Nos. 1-7, contain- 
ing additions, removals and corrections, April 15, May 1, May 17, 
May 31, June 14, June 28, and July 12, 1918, respectively. War 
Trade Board. 

Exports. Executive Order vesting in Attorney-General all power 
and authority conferred upon the President by provisions of Sec. 2 
and 7 of Title 6 of Act to punish acts of interference with foreign 
relations, neutrality, and foreign commerce of United States, to pun- 
ish espionage, and better enforce criminal laws of United States. 
May 31, 1918. 1p. (No. 2874.) State Dept. 

Foreign exchange. Instructions to dealers as defined under Ex- 
ecutive Order of President of United States, dated Jan. 26, 1918. 
20 p. Federal Reserve Board. 

Foreign sovereignties and their rulers, List of. 12th ed. June 1, 
1918. 1p. Naturalization Bureau. 

Great War, 1914—. Plain issues of the war. By Elihu Root. 
1918. 15 p. (Loyalty Leaflets No. 5.) Public Information Com- 
mittee. 

International High Commission. Statements of L. S. Rowe and 
others relating to. 1918. 21 p. (Diplomatic and consular appro- 
priation bill.) Forcign Affairs Committee. 

Maritime law. Instructions for Navy governing maritime war- 
fare, June, 1917. 79 p. Navy Dept. 

Mexico. Address of President of United States concerning atti- 
tude of United States toward Mexico. June 7, 1918. 6p. (S. doe. 
264.) 

Military service. Convention relating to military service of Brit- 
ish subjects in United States and of citizens of United States in 
Great Britain and Canada: (pt. 1, Convention relating to service of 
citizens of United States in Great Britain and of British subjects in 
United States, signed Washington, June 3, 1918; pt. 2, Convention 
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relating to service of citizens of United States in Canada and of 
Canadians in United States, signed Washington, June 3, 1918.) 7 p. 
State Dept. 

Naturalization. Act to amend naturalization laws and to repeal 
certain sections of the Revised Statutes and other laws relating to 
naturalization. Approved May 9, 1918. 7 p. (Public 144.) 5e. 

Naturalization laws and regulations, May 15, 1918. 39 p. Natu- 
ralization Bureau. 

Neutrality. Diplomatic correspondence with belligerent govern- 
ments relating to neutral rights and duties. 1918. (European War 
No. 4.) State Dept. Paper, $1.25. 

Niagara River. Joint Resolution authorizing Secretary of War 
to issue permits for diversion of water from. Approved June 29, 
1918. 1p. (Public Resolution 33.) 

Panama Canal. Executive Order authorizing Governor of The 
Panama Canal to exercise, within territory and waters of Panama 
Canal, all powers mentioned in See. 1, Title 2, of Espionage Act, to 
same extent as is conferred therein on Secretary of Treasury with 
regard to territorial waters of United States. May 28, 1918. 1 p. 
(No. 2867.) State Dept. 

_— Executive Order superseding Executive Order of May 
28,1918. July 9,1918. lp. (No. 2907.) State Dept. 

Prisoners. Manual for government of United States naval pris- 
ons; General instructions relating to prisoners. 1918. 15 p. Judge 
Advocate General, Navy Dept. 

Sailors. Memorandum for Secretary in re laws and regulations 
affecting seamen, especially in their relations to immigration law and 
rules, recently passed Espionage Act, and proposed passport law. 
1918. 16 p. Immigration Bureau. 

Sedition Act. Act to amend. Approved May 16, 1918. 2 p. 
(Publie 150.) 5e. 

Shipping. Act to confer on the President power to prescribe 
charter rates and freight rates and to requisition vessels. Approved 
July 18,1918. 4p. (Public 202.) 5e. 

Shipping Board. Act to amend Act to establish Shipping Board. 
Approved July 15, 1918. 4p. (Public 198.) 5e. 

Trade-marks. Hearings on bill to give effect to certain provisions 
of convention for protection of trade-marks and commercial names, 


858 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


made and signed in Buenos Aires, Aug. 20, 1910. July 3 and 5, 
1918. 29 p. Commerce Committee. 

Trading with the enemy. Executive Order revoking power and 
authority vested in designated officers under Trading with the Enemy 
Act. April 11, 1918. 1p. (No. 2849.) State Dept. 

———. Extracts from Trading with the Enemy Act and Execu- 
tive Order of Oct. 12, 1917, and instructions, rules, and forms con- 
cerning patents, trade-marks, prints, labels, designs, and copyrights, 
issued under Sec. 10 of Trading with the Enemy Act. 1918. 22 p. 
Federal Trade Commission. 

Travelers. Act to prevent in time of war departure from or entry 
into United States contrary to public safety. Approved May 22, 1918. 
2p. (Public 154.) 5e. 

Georce A. FINCH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


WATTS & COMPANY, LIMITED, V. UNIONE AUSTRIACA DI NAVIGAZIONE, ETC. 
Supreme Court of the United States. 
October 14, 1918. 


1, A suit may be brought in our courts against an alien enemy. 

2. A party sued although an alien enemy is entitled to defend before the 
entry of judgment. 

3. During a state of war, while communication is interrupted and inter- 
course with the enemy prohibited, it is impossible for an alien enemy to make 
proper defense. 

4. In such a case no action should be taken except as may be required to 
preserve the security and the rights of the parties in statu quo, until by reason 
of the restoration of peace it may become possible for a respondent adequately 
to present his defense. 


Mr. Justice Brandeis delivered the opinion of the Court. 

On August 4, 1914, Great Britain declared war against Germany 
and on August 12, 1914, against Austria-Hungary. Prior to August 
4, Watts, Watts & Co., Limited, a British corporation, had supplied 
to Unione Austriaca di Navigazione, an Austro-Hungarian corpora- 
tion, bunker coal at Algiers, a dependency of the French Republic. 
Drafts on London given therefor having been protested for non-pay- 
ment, the seller brought, on August 24, 1914, a libel in personam 
against the purchaser in the District Court of the United States for 
the Eastern District of New York. Jurisdiction was obtained by at- 
taching one of the steamers to which the coal had been furnished. 
The attachment was discharged by giving a bond which is now in 
force. The respondent appeared and filed an answer which admitted 
that the case was within the admiralty jurisdiction of the court; and 
it was submitted for decision upon a stipulation as to facts and 
proof of foreign law. 

The respondent contended that the District Court, as a court 
of a neutral nation, should not exercise its jurisdictional power 
between alien belligerents to require the transfer, by process of 
859 
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judgment and execution, of funds by one alien belligerent to an- 
other; an act which it alleged was prohibited alike by the muni- 
cipal law of both belligerents. The libellant replied that perform- 
ance of the contract by respondent, that is, the payment of a debt 
due, was legal by the law of the place of performance, whether that 
place be taken to be Algiers or London; that it was immaterial 
whether it was legal by the Austro-Hungarian law, since Austria- 
Hungary was not the place of performance; and that the enforce- 
ment of legal rights here would not infringe the attitude of im- 
partiality which underlies neutrality. The District Court held that 
it had jurisdiction of the controversy, and that it was within its 
discretion to determine whether it should exercise the jurisdiction; 
since both parties were aliens and the cause of action arose and was 
to be performed abroad. It then dismissed the libel without preju- 
dice, saying: ‘‘From the standpoint of this neutral jurisdiction the 
controlling consideration is that the law of both belligerent countries 
[Great Britain and Austria-Hungary] forbids a payment by one 
belligerent subject to his enemy during the continuance of war. 
This court, in the exercise of jurisdiction founded on comity, may 
not ignore that state of war and disregard the consequences result- 
ing from it.’’ (224 Fed. 188, 194.) 

The dismissal by the District Court was entered on May 27, 1915. 
On December 14, 1915, the decree was affirmed by the Cireuit Court 
of Appeals, on the ground that it was within the discretion of the 
trial court to determine whether to take or to decline jurisdiction, 
The Belgenland, 114 U. S. 355; and that the exercise of this dis- 
eretion should not be interfered with, since no abuse was shown 
(229 Fed. 136). On June 12, 1916, an application for leave to file 
a petition for writ of mandamus to compel the Court of Appeals to 
review the exercise of discretion by the District Court was denied 
(241 U. S. 655), and a writ of certiorari was granted by this court 
(241 U. S. 667). The certiorari and return were filed July 21, 1916. 
On December 7, 1917, the President issued a proclamation declaring 
that a state of war exists between the United States and Austria- 
Hungary. The case was argued here on April 17, 1918. 

This court, in the exercise of its appellate jurisdiction, has power 
not only to correct error in the judgment entered below, but to make 
such disposition of the case as justice may at this time require. 
Butler v. Eaton, 141 U. S. 240; Gulf, Colorado & Santa Fe Ry. Co. 
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v. Dennis, 224 U. 8S. 503, 506. And in determining what justice now 
requires the court must consider the changes in fact and in law 
which have supervened since the decree was entered below. United 
States v. Hamburg-Amerikanische Packetfahrt-Actien Gesellschaft, 
239 U. S. 466, 475, 478; Berry v. Davis, 242 U. S. 468; Jones v. 
Montague, 194 U. S. 147; Dinsmore v. Southern Express Co., 183 
U. S. 115, 120; Mills v. Green, 159 U. S. 651; The Schooner Rachel 
v. United States, 6 Cranch 329; United States v. Schooner Peggy, 1 
Cranch 103, 109-110. In the case at bar the rule is the more in- 
sistent, because in admiralty, cases are tried de novo on appeal. 
Yeaton v. United States, 5 Cranch 281; Irvine v. The Hesper, 122 
U. S. 256, 266; Reid v. American Express Co., 241 U. S. 544. 

Since the certiorari was granted, the relation of the parties to 
the court has changed radically. Then, as earlier, the proceeding 
was one between alien belligerents in a court of a neutral nation. 
Now, it is a suit by one belligerent in a court of a co-belligerent 
against a common enemy. A suit may be brought in our courts 
against an alien enemy. McVeigh v. United States, 11 Wall. 259, 267. 
See also Dorsey v. Kyle, 30 Md. 512. If the libel had been filed under 
existing circumstances, security for the claim being obtained by 
attachment, probably no American court would, in the exercise of 
discretion, dismiss it and thus deprive the libellant not only of its 
security, but perhaps of all possibility of ever obtaining satisfaction. 
Under existing cireumstances dismissal of the libel is not consistent 
with the demands of justice. 

The respondent, although an alien enemy, is, of course, entitled 
to defend before a judgment should be entered. McVeigh v. United 
States, supra. See also Windsor v. MeVeigh, 93 U. S. 274, 280; 
Hovey v. Elliott, 167 U. S. 409. It is now represented by counsel. 
But intereourse is prohibited by law between subjects of Austria- 
Hungary outside the United States and persons in the United States. 
Trading with the Enemy Act of October 6, 1917, see. 3 (¢), Publie— 
No. 91—65th Congress. And we take notice of the fact that free 
intercourse between residents of the two countries has been also 
physically impossible. It is true that, more than three years ago, 
a stipulation as to the facts and the proof of foreign law was entered 
into by the then counsel for respondent, who has died since. But 
reasons may conceivably exist why that stipulation ought to be dis- 
charged or modified, or why it should be supplemented by evidence. 
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We cannot say that, for the proper conduct of the defense, con- 
sultation between client and counsel and intercourse between their 
respective countries may not be essential even at this stage. The 
war precludes this. 

Under these circumstances, we are of opinion that the decree dis- 
missing the libel should be set aside and the case remanded to the 
District Court for further proceedings, but that no action should 
be taken there (except such, if any, as may be required to preserve 
the security and the rights of the parties in statu quo) until, by 
reason of the restoration of peace between the United States and 
Austria-Hungary, or otherwise, it may become possible for the re- 
spondent to present its defense adequately. Compare The Kaiser 
Wilhelm II, 246 Fed. 786. Robinson & Co. v. Continental Insurance 


Company of Mannheim, [1915] 1 K. B. 155, 161-162. 
Reversed. 


THE LUSITANIA 
251 Fed. Rep. 715. 


United States District Court, Southern District of New York.— 
In the matter of the petition of the Cunard Steamship Company, 
Ltd., as owner of the steamship LUSITANIA, for limitation of tts 
liability. Mayer, District Judge: On May 1, 1915, the British pas- 
senger carrying merchantman Lusitania sailed from New York, bound 
for Liverpool, with 1,257 passengers and a crew of 702, making a 
total of 1,959 souls on board, men, women, and children. At ap- 
proximately 2:10 on the afternoon of May 7, 1915, weather clear 
and sea smooth, without warning, the vessel was torpedoed and went 
down by the head in about eighteen minutes, with an ultimate tragic 
loss of life of 1,195. 

Numerous suits having been begun against The Cunard Steam- 
ship Company, Limited, the owner of the vessel, this proceeding was 
brought in familiar form, by the steamship company, as petitioner, 
to obtain an adjudication as to liability, and to limit petitioner’s lia- 
bility to its interest in the vessel and her pending freight, should the 
court find any liability. 

The sinking of the Lusitania was inquired into before the Wreck 
Commissioner’s Court in London, June 15, 1915, to July 1, 1915, and 
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the testimony then adduced, together with certain depositions taken 
pursuant to commissions issued out of this court and the testimony 
of a considerable number of passengers, crew, and experts heard be- 
fore this court, constitute the record of the cause. It is fortunate, 
for many reasons, that such a comprehensive judicial investigation 
has been had; for, in addition to a mass of facts which give oppor- 
tunity for a clear understanding of the case in its various aspects, 
the evidence presented has disposed, without question and for all 
time, of any false claims brought forward to justify this inexpressibly 
cowardly attack upon an unarmed passenger liner. 

So far as equipment went, the vessel was seaworthy in the highest 
sense. Her carrying capacity was 2,198 passengers and a crew of 
about 850, or about 3,000 persons in all. She had 22 open lifeboats, 
capable of accommodating 1,322 persons, 26 collapsible boats, with a 
eapacity for 1,283, making a total of 48 boats, with a capacity for 
2,605 in all, or substantially in excess of the requirements of her last 
voyage. Her total of life belts was 3,187, or 1,959 more than the 
total number of passengers, and, in addition, she carried 20 life buoys. 
She was classed 100 Al at Lloyd’s, being 787 feet long over all, with 
a tonnage of 30,395 gross and 12,611 net. She had 4 turbine engines, 
25 boilers, 4 boiler rooms, 12 transverse bulkheads, dividing her into 
13 compartments, with a longitudinal bulkhead on either side of the 
ship for 425 feet, covering all vital parts. 

The proof is absolute that she was not and never had been armed, 
nor did she earry any explosives. She did carry some eighteen fuse 
cases and 125 shrapnel cases, consisting merely of empty shells, with- 
out any powder charge, 4,200 cases of safety cartridges, and 189 cases 
of infantry equipment, such as leather fittings, pouches, and the like. 
All these were for delivery abroad, but none of these munitions could 
be exploded by setting them on fire in mass or in bulk, nor by subject- 
ing them to impact. She had been duly inspected on March 17, April 
15, 16, and 17, all in 1915, and before she left New York the boat 
gear and boats were examined, overhauled, checked up, and defec- 
tive articles properly replaced. 

There is no reason to doubt that this part of her equipment was 
in excellent order when she left New York. The vessel »was. under. 
the command of a long service and experienced captain, and officere@é” 
by competent and experienced men. The difficulties of the war pre» 
vented the company from gathering together a crew fully reaching 


f 
a 


864 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


a standard as high as in normal times (many of the younger British 
sailors having been called to the colors) ; but, all told, the crew was 
good, and, in many instances, highly intelligent and capable. Due 
precaution was taken in respect of boat drills while in port, and the 
testimony shows that those drills were both sufficient and efficient. 
Some passengers did not see any boat drills on the voyage, while 
others characterized the drills, in effect, as formally superficial. Any 
one familiar with ocean traveling knows that it is not strange that 
boat drills may take place unobserved by some of the passengers, 
who, though on deck, may be otherwise occupied, or who may be in 
another part of the ship, and such negative testimony must give way 
to the positive testimony that there were daily boat drills, the object 
of which mainly was to enable the men competently and quickly to 
lower the boats. 

Each man had a badge showing the number of the boat to which 
he was assigned, and a boat list was posted in three different places 
in the ship. Each day of the voyage a drill was held with the emer- 
gency boat, which was a fixed boat, either No. 13 on the starboard 
side or No. 14 on the port side, according to the weather; the idea, 
doubtless, being to accustom the men quickly to reach the station on 
either side of the ship. The siren was blown and a picked crew from 
the watch assembled at the boat, put on life belts, jumped into the 
boat, took their places, and jumped out again. 

Throughout this case it must always be remembered that the dis- 
aster occurred in May, 1915, and the whole subject must be ap- 
proached with the knowledge and mental attitude of that time. It 
may be that more elaborate and effective methods and precautions 
have been adopted since then, but there is no testimony which shows 
that these boat drills, as practiced on the voyage, were not fully up 
to the then existing standards and practices. There can be no criti- 
cism of the bulkhead door drills, for there was one each day. 

In November, 1914, the Directors of the Cunard Company, in 
view of the falling off of the passenger traffic, decided to withdraw 
the Lusitania’s sister ship, Mauretania, and to run the Lusitania at 
three-fourths boiler power, which involved a reduction of speed from 
an average of about twenty-four knots to an average of about twen- 
ty-one knots. The ship was operated under this reduced boiler 
power and reduced rate of speed for six round trips, until and in- 
cluding the fatal voyage, although at the reduced rate she was con- 
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siderably faster than any passenger ship crossing the Atlantic at 
that time. This reduction was in part for financial reasons and in 
part ‘‘a question of economy of coal and labor in time of war.’’ No 
profit was expected and none was made; but the company continued 
to operate the ship as a public service. The reduction from twenty- 
four to twenty-one knots is, however, quite immaterial to the con- 
troversy, as will later appear. 

Having thus outlined the personnel, equipment, and cargo of the 
vessel, reference will now be made to a series of events preceding her 
sailing on May 1, 1915. 

On February 4, 1915, the Imperial German Government issued a 
proclamation as follows: 


PROCLAMATION, 


1. The waters surrounding Great Britain and Ireland, including the whole 
English Channel, are hereby declared to be war zone. On and after the 18th of 
February, 1915, every enemy merchant ship found in the said war zone will be 
destroyed without its being always possible to avert the dangers threatening the 
crews and passengers on that account. 

2. Even neutral ships are exposed to danger in the war zone, as in view of 
the misuse of neutral flags ordered on January 31 by the British Government, 
and of the accidents of naval war, it cannot always be avoided to strike even 
neutral ships in attacks that are directed at enemy ships. 

3. Northward navigation around the Shetland Islands, in the eastern waters 
of the North Sea, and in a strip of not less than thirty miles width along the 
Netherlands coast is in no danger. 

VON POHL, 
Chief of the Admiral Staff of the Navy. 
3erlin, February 4, 1915. 


This was accompanied by a so-called memorial, setting forth the 
reasons advanced by the German Government in support of the 
issuance of this proclamation, an extract from which is as follows: 


Just as England declared the whole North Sea between Scotland and Nor- 
way to be comprised within the seat of war, so does Germany now declare the 
waters surrounding Great Britain and Ireland, including the whole English 
Channel, to be comprised within the seat of war, and will prevent by all the 
military means at its disposal all navigation by the enemy in those waters. To 
this end it will endeavor to destroy, after February 18 next, any merchant ves- 
sels of the enemy which present themselves at the seat of war above indicated, 
although it may not always be possible to avert the dangers which may menace 
persons and merchandise. Neutral powers are accordingly forewarned not to 
continue to intrust their crews, passengers or merchandise to such vessels. 
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To this proclamation and memorial the Government of the United 
States made due protest under date of February 10, 1915. On the 
same day protest was made to England by this Government regard- 
ing the use of the American flag by the Lusitania on its voyage 
through the war zone on its trip from New York to Liverpool of 
January 30, 1915, in response to which, on February 19, Sir Ed- 
ward Grey, Secretary of State for Foreign Affairs, handed a memo- 
randum to Mr. Page, the American Ambassador to England, con- 
taining the following statement: 

It was understood that the German Government had announced their in- 
tention of sinking British merchant vessels at sight by torpedoes, without giving 
any opportunity of making any provisions for saving the lives of noncombatant 
crews and passengers. It was in consequence of this threat that the Lusitania 
raised the United States flag on her inward voyage and on her subsequent out- 
ward voyage. A request was made by the United States passengers who were 
embarking on board her that the United States flag should be hoisted, presuma- 


bly to insure their safety. 


The British Ambassador, Hon. Cecil Spring-Rice, on March 1, 
1915, in a communication to the American Secretary of State, re- 
garding an economic blockade of Germany, stated in reference to 
the German proclamation of February 4: 

Germany has declared that the English Channel, the north and west coasts 
of France, and the waters around the British Isles are a war area, and has 
officially notified that all enemy ships found in that area will be destroyed and 
that neutral vessels may be exposed to danger. This is in effect a claim to 
torpedo at sight, without regard to the safety of the crew or passengers, any 
merchant vessel under any flag. As it is not in the power of the German Ad- 
miralty to maintain any surface craft in these waters, this attack can only be 
delivered by submarine agency. 


Beginning with the 30th of January, 1915, and prior to the 
sinking of the Lusitania on May 7, 1915, German submarines at- 
tacked and seemed to have sunk twenty merchant and passenger 
ships within about 100 miles of the usual course of the Lusitania, 
chased two other vessels, which escaped, and damaged still another. 

It will be noted that nothing is stated in the German memoran- 
dum, supra, as to sinking enemy merchant vessels without warning, 
but, on the contrary, the implication is that settled international law 
as to visit and search, and an opportunity for the lives of passengers 
to be safeguarded will be obeyed ‘‘although it may not always be 
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possible to avert the dangers which may menace persons and mer- 
chandise.’’ 

As a result of this submarine activity, the Lusitania, on its voy- 
ages from New York to Liverpool, beginning with that of January 
30, 1915, steered a course farther off from the south coast of Ire- 
land than formerly. In addition, after the German proclamation of 
February 4, 1915, the Lusitania had its boats swung out and pro- 
visioned while passing through the danger zone, did not use its 
wireless for sending messages, and did not stop at the Mersey Bar 
for a pilot, but came directly up to its berth. 

The petitioner and the master of the Lusitania received certain 
advices from the British Admiralty on February 10, 1915, as follows: 


INSTRUCTIONS WITH REFERENCE TO SUBMARINES, 10TH FEBRUARY, 1915. 


Vessels navigating in submarine areas should have their boats turned out 
and fully provisioned. The danger is greatest in the vicinity of ports and off 
prominent headlands on the coast. Important landfalls in this area should be 
made after dark whenever possible. So far as is consistent with particular 
trades and state of tides, vessels should make their ports at dawn. 


On April 15 and 16, 1915, and after the last voyage from New 
York, preceding the one on which the Lusitania was torpedoed, the 
Cunard Company and the master of the Lusitania received at Liver- 
pool the following advices from the British Admiralty: 


CONFIDENTIAL DAILY VOYAGE NOTICE 15TH APRIL, 1915, ISSUED UNDER GOVERNMENT 
WAR RISKS SCHEME. 


German submarines appear to be operating chiefly off prominent headlands 
and landfalls. Ships should give prominent headlands a wide berth. 


CONFIDENTIAL MEMO. ISSUED APRIL 16, 1915: 


War experience has shown that fast steamers can considerably reduce the 
chance of successful surprise submarine attack by zigzagging—that is to say, 
altering the course at short and irregular intervals, say in ten minutes to half 
an hour. This course is almost invariably adopted by warships, when cruising 
in an area known to be infested by submarines. The underwater speed of a sub- 
marine is very slow and it is exceedingly difficult for her to get into position 
to deliver an attack, unless she can observe and predict the course of the ship 


attacked. 


Sir Alfred Booth, Chairman of the Cunard Line, was a member 
of the War Risks Committee at Liverpool, consisting of ship owners, 
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representatives of the Board of Trade and the Admiralty, which 
received these instructions, and passed them on to the owners of 
vessels, including the Cunard Company, who distributed them to the 


individual masters. 


On Saturday, May 1, 1915, the advertised sailing date of the 
Lusitania from New York to Liverpool on the voyage on which she 


was subsequently sunk, there appeared the following advertisement in 
The New York Times, New York Tribune, New York Sun, New York 
Herald, and The New York World; this advertisement being, in all 
instances except one placed directly over, under, or adjacent to the 
advertisement of the Cunard Line regarding the sailing of the 
Lusitania: 

Travelers intending to embark on the Atlantic voyage are reminded that a 
state of war exists between Germany and her allies and Great Britain and her 
allies; that the zone of war includes the waters adjacent to the British Isles; 
that, in accordance with formal notice given by the Imperial German Govern- 
ment, vessels flying the flag of Great Britain, or of any of her allies, are liable 
to destruction in those waters and that travelers sailing in the war zone on 
ships of Great Britain or her allies do so at their own risk. 

IMPERIAL GERMAN EMBASSY, 
April 22, 1915. Washington, D. C. 


This was the first insertion of this advertisement, although it 
was dated more than a week prior to its publication. Capt. Turner, 
the master of the vessel, saw the advertisement or ‘‘something of the 
kind’’ before sailing and realized that the Lusitania was included 
in the warning. The Liverpool office of the Cunard Company was 
advised of the sailing and the number of passengers by cable from 
the New York office, but no mention was made of the above quoted 
advertisement. Sir Alfred Booth was informed through the press 
of this advertisement on either Saturday evening, May 1, or Sunday 
morning, May 2. 

The significance and construction to be given to this advertise- 
ment will be discussed infra, but it is perfectly plain that the master 
was fully justified in sailing on the appointed day from a neutral 
port with many neutral and noncombatant passengers, unless he and 
his company were willing to yield to the attempt of the German 
Government to terrify British shipping. No one familiar with the 
British character would expect that such a threat would accomplish 
more than to emphasize the necessity of taking every precaution. to 
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protect life and property, which the exercise of judgment would in- 
vite. And so, as scheduled, the Lusitania sailed, undisguised, with 
her four funnels and a figure so familiar as to be readily discerni- 
ble, not only by naval officers and mariners, but by the ocean-going 
publie generally. 

The voyage was uneventful until May 6. On approaching the 
Irish coast, on May 6, the captain ordered all the boats hanging on 
the davits to be swung out and lowered to the promenade deckrail, 
and this order was carried out under the supervision of Staff Cap- 
tain Anderson, who later went down with the ship. All bulkhead 
doors which were not necessary for the working of the ship were 
closed, and it was reported to Capt. Turner that this had been done. 
Lookouts were doubled, and two extra were put forward and one 
on either side of the bridge; that is, there were two lookouts in the 
crow’s nest, two in the eyes of the ship, two officers on the bridge, 
and a quartermaster on either side of the bridge. 

Directions were given to the engine room to keep the highest 
steam they could possibly get on the boilers, and in case the bridge 
rang for full speed to give as much as they possibly could. Orders 
were also given that ports should be kept closed. At 7:50 p. m. on 
May 6 the Lusitania received the following wireless message from 
the Admiralty at Queenstown: ‘‘Submarines active off south coast 
of Ireland.’’ 

And at 7:56 the vessel asked for and received a repetition of 
this message. The ship was then going at a rate of 21 knots per 
hour. At 8:30 p. m. of the same day the following message was 
received from the British Admiralty: 

To All British Ships 0005: 


Take Liverpool pilot at bar and avoid headlands. Pass harbors at full speed; 
steer mid-channel course. Submarines off Fastnet. 


At 8:32 the Admiralty received a communication to show that 
this message had been received by the Lusitania, and the same mes- 
sage was offered to the vessel seven times between midnight of May 
6 and 10 a. m. of May 7. At about 8 a. m. on the morning of May 7, 
on approaching the Irish coast, the vessel encountered an inter- 
mittent fog or Seotch mist, called ‘‘banks’’ in seafaring language, 
and the speed was reduced to fifteen knots. Previously, the speed, 
according to Capt. Turner’s recollection, had been reduced to 
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eighteen knots. This adjustment of speed was due to the fact that 
Capt. Turner wished to run the last 150 miles of the voyage in the 
dark, so as to make Liverpool early on the morning of May 8, at the 
earliest time when he could cross the bar without a pilot. 

Judging from the location of previous submarine attacks, the 
most dangerous waters in the Lusitania’s course were from the en- 
trance to St. George’s Channel to Liverpool Bar. There is no dispute 
as to the proposition that a vessel darkened is much safer from sub- 
marine attack at night than in the daytime, and Capt. Turner exer- 
cised proper and good judgment in planning accordingly as he 
approached dangerous waters. It is futile to conjecture as to what 
would or would not have happened had the speed been higher prior to 
the approach to the Irish coast, because, obviously, until then, the 
eaptain could not figure out his situation, not knowing how he might 
be impeded by fog or other unfavorable weather conditions. 

On the morning of May 7, 1915, the ship passed about 25 or 26, 
and, in any event, at least 182 miles south of Fastnet, which was 
not in sight. The course was then held up slightly to bring the ship 
closer to land, and a little before noon land was sighted, and what 
was thought to be Brow Head was made out. Meanwhile, between 11 
a. m. and noon, the fog disappeared, the weather became clear, and 
the speed was increased to eighteen knots. The course of the vessel 
was 8. 87° E. mag. At 11:25 a. m. Capt. Turner received the follow- 
ing message : 

Submarines active in southern part of Irish Channel last heard of twenty 
miles south of Coningbeg Light vessel make certain Lusitania gets this. 


At 12:40 p. m. the following additional wireless message from 
the Admiralty was received: 
Submarines five miles south of Cape Clear proceeding west when sighted at 


10 a. m, 


After picking up Brow Head, and at about 12:40 p. m., the 
course was altered in shore by about 30 degrees to about N. 63° or 
67° E. mag., Capt. Turner did not recall which. Land was sighted 
which the captain thought was Galley Head, but he was not sure, 
and therefore held in shore. This last course was continued for an 
hour at a speed of 18 knots until 1:40 p. m., when the Old Head 
of Kinsale was sighted, and the course was then changed back to 
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the original course of 8. 87° E. mag. At 1:50 p. m. the captain started 
to take a four point bearing on the Old Head of Kinsale, and while 
thus engaged, and at about 2:10 p. m., as heretofore stated, the ship 
was torpedoed on the starboard side. Whether one, two, or three 
torpedoes were fired at the vessel cannot be determined with cer- 
tainty. Two of the ship’s crew were confident that a third torpedo 
was fired and missed the ship. While not doubting the good faith 
of these witnesses, the evidence is not sufficiently satisfactory to be 
convincing. 

There was, however, an interesting and remarkable conflict of 
testimony as to whether the ship was struck by one or two torpedoes, 
and witnesses, both passengers and crew, differed on this point, 
conscientiously and emphatically, some witnesses for claimants and 
some for petitioner holding one view, and others, called by each side, 
holding the opposite view. The witnesses were all highly intelligent, 
and there is no doubt that all testified to the best of their recollection, 
knowledge, or impression, and in accordance with their honest con- 
viction. The weight of the testimony (too voluminous to analyze) 
is in favor of the ‘‘two torpedo’’ contention, not only because of some 
convineing direct testimony (as, for instance, Adams, Lehman, Mor- 
ton), but also because of the unquestioned surrounding circumstances. 
The deliberate character of the attack upon a vessel whose identity 
could not be mistaken, made easy on a bright day, and the fact that 
the vessel had no means of defending herself, would lead to the in- 
ference that the submarine commander would make sure of her 
destruction. Further, the evidence is overwhelming that there was 
a second explosion. The witnesses differ as to the impression which 
the sound of this explosion made upon them—a natural difference, 
due to the fact, known by common experience, that persons who hear 
the same explosion, even at the same time, will not only describe the 
sound differently, but will not agree as to the number of detonations. 
As there were no explosives on board, it is difficult to account for the 
second explosion, except on the theory that it was caused by a second 
torpedo. Whether the number of torpedoes was one or two is rele- 
vant, in this case, only upon the question of what effect, if any, 
open ports had in accelerating the sinking of the ship. 

While there was much testimony and some variance as to the 
places where the torpedoes struck, judged by the sound or shock 
of the explosions, certain physical effects, especially as to smoke and 
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blown-up débris, tend to locate the areas of impact with some ap- 
proach to accuracy. 

From all the testimony it may be reasonably concluded that one 
torpedo struck on the starboard side, somewhere abreast of No. 2 
boiler room, and the other, on the same side, either abreast of No. 
3 boiler room, or between No. 3 and No. 4. From knowledge of the 
torpedoes then used by the German submarines, it is thought that they 
would effect a rupture of the outer hull thirty to forty feet long and 
ten to fifteen feet vertically. 

Cockburn, senior second engineer, was of opinion that the explo- 
sion had done a great deal of internal damage. Although the lights 
were out, Cockburn could hear the water coming into the engine 
room. Water at once entered No. 1 and No. 2 boiler rooms, a result 
necessarily attributable to the fact that one or both of the coal 
bunkers were also blown open. Thus, one torpedo flooded some or 
all the coal bunkers on the starboard side of Nos. 1 and 2 boiler 
rooms and apparently flooded both boiler rooms. 

The effect of the other torpedo is not entirely clear. If it struck 
midway between two bulkheads, it is quite likely to have done serious 
bulkhead injury. The Lusitania was built so as to float with two 
compartments open to the sea, and with more compartments open 
she could not stay afloat. As the side coal bunkers are regarded as 
compartments, the ship could not float with two boiler rooms flooded 
and also any adjacent bunker, and therefore the damage done by one 
torpedo was enough to sink the ship. To add to the difficulties, all 
the steam had gone as the result of the explosions, and the ship 
could not be controlled by her engines. 

Little, senior third engineer, testified that in a few seconds after 
the explosion the steam pressure fell from 190 to 50 pounds; his 
explanation being that the main steam pipes or boilers had been 
varried away. The loss of control of and by the engines resulted in 
disability to stop the engines, with the result that the ship kept 
her headway until she sank. That the ship commenced to list to 
starboard immediately is abundantly established by many witnesses. 

Some of the witnesses (Lauriat and Adams, passengers; Duncan, 
Bestic, and Johnson, officers) testified that the ship stopped listing 
to starboard and started to recover, and then listed again to 
starboard until she went over. This action, which is quite likely, 
must have resulted from the inrush of water on the port side. 
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There can be no other adequate explanation consistent with ele- 
mentary scientific knowledge; for, if the ship temporarily righted 
herself, it must have been because the weight of water on the two 
sides was equal, or nearly so. The entry of water into the port 
side must, of course, have been due to some rupture on that side. 
Such a result was entirely possible, and, indeed, probable. 

The explosive force was sufficiently powerful to blow débris far 
above the radio wires—i.e., more than 160 feet above the water. The 
boiler rooms were not over sixty feet wide, and so strong a force 
could readily have weakened the longitudinal bulkheads on the port 
side, in addition to such injury as flying metal may have done. It 
is easy to understand, therefore, how the whole pressure of the water 
rushing in from the starboard side against the weakened longitudinal 
bulkheads on the port side would cause them to give way, and thus 
open up some apertures on the port side for the entry of water. 
Later, when the water continued to rush in on the starboard side, the 
list to starboard naturally again occurred, increased, and continued 
to the end. As might be expected, the degree of list to starboard 
is variously described, but there is no doubt that it was steep and 
substantial. 

A eonsiderable amount of testimony was taken upon the conten- 
tion of claimants that many of the ship’s ports were open, thus 
reducing her buoyancy and substantially hastening her sinking. There 
is no doubt that on May 6 adequate orders were given to close all 
ports. The testimony is conclusive that the ports on Deck F (the 
majority of which were dummy ports) were closed. Very few, if 
any, ports on E deck were open, and, if so, they were starboard 
ports in a small section of the first class, in the vicinity where one 
of the torpedoes did its damage. <A very limited number of passen- 
gers testified that the portholes in their staterooms were open, and, 
if their impressions are correct, these portholes, concerning which 
they testified, were all, or nearly all, so far above the water that they 
eould not have influenced the situation. 

There was conflicting testimony as to the ports in the dining room 
on D deck. The weight of the testimony justifies the conclusion that 
some of these ports were open—how many it is impossible to deter- 
mine. These ports, however, were from twenty-three to thirty feet 
above water, and when the gap made by the explosion and the con- 
sequent severe and sudden list are considered, it is plain that these 
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open ports were not a contributing cause of the sinking and had a 
very trifling influence, if any, in accelerating the time within which 
the ship sank. 

From the foregoing, the situation can be visualized. Two sudden 
and extraordinary explosions; the ship badly listed, so that the port 
side was well up in the air; the passengers scattered about on the 
decks and in the staterooms, saloons, and companionways; the ship 
under headway, and, as it turned out, only eighteen minutes afloat— 
such was the situation which confronted the officers, crew, and pas- 
sengers in the endeavor to save the lives of those on board. The 
conduct of the passengers constitutes an enduring record of calm 
heroism, with many individual instances of sacrifice, and, in general, 
a marked consideration for women and children. There was no panic; 
but, naturally, there was a considerable amount of excitement and 
rush, and much confusion, and, as the increasing list rendered in- 
effective the lowering of the boats on the port side, the passengers, 
as is readily understandable, crowded over on the starboard side. 

(1) The problem presented to the officers of the ship was one of 
exceeding difficulty, occasioned largely because of the serious list and 
the impossibility of stopping the ship or reducing her headway. 

The precaution of extra lookouts resulted in a prompt report to 
the captain, via the bridge, of the sighting of the torpedo. Second 
Officer Heppert, who was on the bridge, immediately closed all water- 
tight doors worked from the bridge, and the testimony satisfactorily 
shows that all watertight doors worked by hand were promptly closed. 
Immediately after Capt. Turner saw the wake of the torpedo, there 
was an explosion, and then Turner went to the navigation bridge 
and took the obvious course, i.e., had the ship’s head turned to the 
land. He signaled the engine room for full speed astern, hoping, 
thereby, to take the way off the ship, and then ordered the boats 
lowered down to the rail, and directed that women and children 
should be first provided for in the boats. As the engine room failed 
to respond to the order to go full speed astern, and as the ship was 
continuing under way, Turner ordered that the boats should not be 
lowered until the vessel should lose her headway, and he told An- 
derson, the staff captain, who was in charge of the port boats, to 
lower the boats when he thought the way was sufficiently off to 
allow that operation. Anderson’s fidelity to duty is sufficiently 
exemplified by the fact that he went down with the ship. 
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Jones, First Officer, and Lewis, Acting Third Officer, were in 
charge of the boats on the starboard side, and personally superin- 
tended their handling and launching. Too much cannot be said both 
for their courage and skill; but, difficult as was their task, they were 
not confronted with some of the problems which the port side pre- 
sented. There, in addition to Anderson, were Bestic, Junior Third 
Officer, and another officer, presumably the second officer. These 
men were apparently doing the best they could and standing valiantly 
to their duty. Anderson’s fate has already been mentioned, and 
Bestic, although surviving, stuck to his post until the ship went 
down under him. The situation can readily be pictured, even by 
a novice. 

With the ship listed to starboard, the port boats, of course, swung 
inboard. If enough man power were applied, the boats could be put 
over the rail; but then a real danger would follow. Robertson, the 
ship’s carpenter, aptly described that danger in answer to a question 
as to whether it was possible to lower the open boats on the port 
side. He said: 

No; to lower the port boats would just be like drawing a crate of unpacked 
china along a dock road. What I mean is that if you started to lower the boats, 
you would be dragging them down the rough side of the ship on rivets which are 
what we call “snap-headed rivets”; they stand up about an inch from the shell 
of the ship, so you would be dragging the whole side of the boat away if you 
tried to lower the boats with a 15° list. 


That some boats were and others would have been seriously dam- 
aged is evidenced by the fact that two port boats were lowered to 
the water and got away (though one afterward filled), and not one 
boat reached Queenstown. Each boat has its own history (except pos- 
sibly boats 2 and 4), although it is naturally difficult, in each case, 
to allocate all the testimony to a particular boat. 

There is some testimony, given in undoubted good faith, that 
painted or rusted davits stuck out; but the weight of the testimony is 
to the contrary. There were some lamentable occurrences on the 
port side, which resulted in spilling passengers, some of whom, thus 
thrown out or injured, went to their death. These unfortunate acci- 
dents, however, were due either to lack of strength of the seaman who 
was lowering, or possibly, at worst, to an occasional instance of in- 
competency, due to the personal equation so often illustrated where 
one man of many may not be equal to the emergency. But the prob- 
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lem was of the most vexatious character. In addition to the crowding 
of passengers in some instances, was this extremely hazardous feat of 
lowering boats swung inboard from a tilted height, heavily weighted 
by human beings, with the ship still under way. It cannot be said 
that it was negligent to attempt this, because, obviously, all the 
passengers could not be accommodated in the starboard boats. 

On the starboard side, the problem in some respects was not so 
difficult, while in others troublesome conditions existed, quite different 
from those occurring on the port side. Here the boats swung so far 
out as to add to the difficulty of passengers getting in them, a diffi- 
culty intensified by the fact that many more passengers went to the 
starboard side than to the port side, and also that the ship main- 
tained her way. Six boats successfully got away. In the case of 
the remaining boats, some were successfully lowered, but later met 
with some unavoidable accident, and some were not successfully 
launched (such as Nos. 1, 5, and 17) for entirely explainable reasons, 
which should not be charged to inefficiency on the part of the offi- 
cers or crew. 

The collapsible boats were on the deck under the open lifeboats, 
and were intended to be lifted and lowered by the same davits which 
lowered the open boats after the open boats had gotten clear of the 
ship. It was the duty of the officers to get the open boats away 
before giving attention to the collapsible boats, and that was a question 
of time. These boats are designed and arranged to float free if the 
ship should sink before they can be hoisted over. They were cut 
loose, and some people were saved on these boats. 

It is to be expected that those passengers who lost members of their 
family or friends, and who saw some of the unfortunate accidents, 
should feel strongly and entertain the impression that inefficiency or 
individual negligence was widespread among the crew. Such an 
impression, however, does an inadvertent injustice to the great ma- 
jority of the crew, who acted with that matter-of-fact courage and 
fidelity to duty which are traditional with men of the sea. Such 
of these men, presumably fairly typical of all, as testified in this 
court, were impressive, not only because of inherent bravery, but 
because of intelligence and clear-headedness, and they possessed that 
remarkable gift of simplicity so characteristic of truly fearless men, 
who cannot quite understand why an ado is made of acts which seem 
to them merely as, of course, in the day’s work. 
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Mr. Grab, one of the claimants, and an experienced transatlantic 
traveler, concisely summed up the situation when he said: 


They were doing the best they could; they were very brave and working as 
hard as they could without any fear; they didn’t care about themselves. It was 
very admirably done. While there was great confusion, they did the best they 
could. 


It will unduly prolong a necessarily extended opinion to sift the 
voluminous testimony relating to this subject of the boats and the 
conduct of the crew, and something is sought to be made of comments 
of Capt. Turner, construed by some to be unfavorable, but afterward 
satisfactorily supplemented and explained; but, if there were some 
instances of incompetency, they were very few, and the charge of 
negligence in this regard cannot be successfully maintained. 

In arriving at this conclusion, I have not overlooked the argu- 
ment, earnestly pressed, that the men were not sufficiently instructed 
and drilled; for I think the testimony establishes the contrary, in 
the light of conditions in May, 1915. 

(2, 3) I now come to what seems to me the only debatable ques- 
tion of fact in the case, i.e., whether Capt. Turner was negligent in 
not literally following the Admiralty advices, and also in not taking 
a course different from that which he adopted. 

The fundamental principle in navigating a merchantman, whether 
in times of peace or of war, is that the commanding officer must be left 
free to exercise his own judgment. Safe navigation denies the propo- 
sition that the judgment and sound discretion of the captain of a 
vessel must be confined in a mental straitjacket. Of course, when 
movements are under military control, orders must be strictly obeyed, 
come what may. No such situation, however, was presented either to 
petitioner or Capt. Turner. The vessel was not engaged in military 
service, nor under naval convoy. True, she was, as between the Ger- 
man and British Governments, an enemy ship as to Germany; but 
she was unarmed, and a earrier of not merely noncombatants, but, 
among others, of many citizens of the United States, then a neutral 
country, at peace with all the world. 

In such circumstances the captain could not shield himself auto- 
matically against error behind a literal compliance with the general 
advices or instructions of the Admiralty; nor can it be supposed 
that the Admiralty, any more than the petitioner, expected him so to 
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do. What was required of him was that he should seriously con- 
sider, and as far as practicable, follow the Admiralty advices, 
and use his best judgment as events and exigencies occurred; and if 
a situation arose where he believed that a course should be pursued 
to meet emergencies which required departure from some of the 
Admiralty advices as to general rules of action, then it was his duty 
to take such course, if in accordance with his carefully formed 
deliberate judgment. After a disaster has occurred, it is not diffi- 
cult for the expert to show how it might have been avoided, and there 
is always opportunity for academic discussion as to what ought or 
ought not to have been done; but the true approach is to endeavor, 
for the moment, to possess the mind of him upon whom rested the 
responsibility. 

Let us now see what that responsibility was and how it was dealt 
with. The rules of naval warfare allowed the capture, and, in some 
circumstances, the destruction, of an enemy merchant ship; but, at 
the same time, it was the accepted doctrine of all civilized nations 
(as will be more fully considered infra), that, as Lord Mersey put it: 
‘‘There is always an obligation first to secure the safety of the lives 
of those on board.’’ 

The responsibility, therefore, of Capt. Turner, in his task of bring- 
ing the ship safely to port, was to give heed, not only to general 
advices advanced as the outcome of experience in the then develop- 
ing knowledge as to submarine warfare, but particularly to any 
special information which might come to him in the course of the 
voyage. 

Realizing that, if there was a due warning, in accordance with 
international law, and an opportunity, within a limited time, for the 
passengers to leave the ship, nevertheless that the operation must be 
quickly done, Capt. Turuer, on May 6, had taken the full precautions, 
such as swinging out the boats, properly provisioned, which have been 
heretofore described. The principal features of the Admiralty ad- 
vices were (1) to give the headlands a wide berth; (2) to steer a 
mid-channel course; (3) to maintain as high a speed as practicable; 
(4) to zigzag, and (5) to make ports, if possible, at dawn, thus run- 
ning the last part of the voyage at night. 

The reason for the advice as to keeping off headlands was that 
the submarines lurked near those prominent headlands and landfalls 
to and from which ships were likely to go. This instruction Capt. 
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Turner entirely followed in respect of Fastnet, which was the first 
point on the Irish coast which a vessel bound from New York to 
Liverpool would ordinarily approach closely, and, in normal times, 
the passing would be very near, or even inside of, Fastnet. The 
Lusitania passed Fastnet so far out that Capt. Turner could not see 
it. Whether the distance was about 25 miles, as petitioner contends, 
or about 18% miles, as claimant calculates, the result is that either 
distance must be regarded as a wide berth in comparison with the 
customary navigation at that point, and, besides, nothing happened 
there. At 8:30 p. m. on May 6 the message had been received from 
the British Admiralty that submarines were off Fastnet, so that 
Captain Turner, in this regard, not only followed the general ad- 
vices, but the specific information from the Admiralty. 

At 11:25 a. m. on May 7 Capt. Turner received the wireless from 
the Admiralty plainly intended for the Lusitania, informing him that 
submarines (plural) were active in the southern part of the Irish 
Channel, and when last heard of were 20 miles south of Coningbeg 
Light Ship. This wireless message presented acutely to the captain 
the problem as to the best course to pursue, always bearing in mind 
his determination and the desirability of getting to the Liverpool 
Bar when it could be crossed, while the tide served and without a 
pilot. Further, as was stated by Sir Alfred Booth: ‘‘The one definite 
instruction we did give him with regard to that was to authorize 
him to come up without a pilot.’’ The reasons for this instruction 
were cogent, and were concisely summed up by Sir Alfred Booth 
during his examination as a witness as follows: 


It was one of the points that we felt it necessary to make the captain of 
the Lusitania understand the importance of. The Lusitania can only cross the 
Liverpool Bar at certain states of the tide, and we therefore warned the captain, 
or whoever might be captain, that we did not think it would be safe for him to 
arrive off the bar at such a time that he would have to wait there, because that 
area had been infested with submarines, and we thought, therefore, it would be 
wiser for him to arrange his arrival in such a way, leaving him an absolutely 
free hand as to how he would do it, that he could come straight up without 
stopping at all. The one definite instruction we did give him with regard to that 
was to authorize him to come up without a pilot. 


The tide would be high at Liverpool Bar at 6:53 on Saturday 
morning, May 8. Capt. Turner planned to cross the bar as much 
earlier than that as he could get over without stopping, while at the 
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same time figuring on passing during the darkness the dangerous 
waters from the entrance of St. George’s Channel to the Liverpool 
Bar. 

Having thus in mind his objective, and the time approximately 
when he intended to reach it, the message received at 11:25 a. m. re- 
quired that he should determine whether to keep off land approxi- 
mately the same distance as he was when he passed Fastnet, or to 
work inshore and go close to Coningbeg Light Ship. He determined 
that the latter was the better plan, to avoid the submarines reported 
in midehannel ahead of him. 

When Galley Head was sighted, the course was changed so as to 
haul closer to the land, and this course was pursued until 1:40 p. m., 
at which time Capt. Turner concluded that it was necessary for him 
to get his bearings accurately. This he decided should be done by 
taking a four-point bearing, during which procedure the ship was 
torpedoed. It is urged that he should have taken a two-point bear- 
ing or a cross bearing, which would have occupied less time; but if, 
under all the conditions which appealed to his judgment as a mariner, 
he had taken a different method of ascertaining his exact distance, 
and the result would have been inaccurate, or while engaged in taking 
a two-point bearing, the ship had been torpedoed, then somebody 
would have said he should have taken a four-point bearing. The 
point of the matter is that an experienced captain took the bearing 
he thought proper for his purposes, and to predicate negligence upon 
such a course is to assert that a captain is bound to guess the exact 
location of a hidden and puzzling danger. 

Much emphasis has been placed upon the fact that the speed of 
the ship was eighteen knots at the time of the attack, instead of 
twenty-four, or, in any event, twenty-one, knots, and upon the fur- 
ther fact (for such it is) that the ship was not zigzagging as fre- 
quently as the Admiralty advised, or in the sense of that advice. 
Upon this branch of the case much testimony was taken (some in 
camera, as in the Wreck Commissioners’ Court), and, for reasons of 
public interest, the methods of successfully evading submarines will 
not be discussed. If it be assumed that the Admiralty advices as of 
May, 1915, were sound and should have been followed, then the 
answer to the charge of negligence is twofold: (1) that Capt. Turner, 
in taking a four-point bearing off the Old Head of Kinsale, was 
conscientiously exercising his judgment for the welfare of the ship; 
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and (2) that it is impossible to determine whether by zigzagging off 
the Old Head of Kinsale or elsewhere, the Lusitania would have 
escaped the German submarine or submarines. 

As to the first answer, I cannot better express my conclusion than 
in the language of Lord Mersey: 

Capt. Turner was fully advised as to the means which, in the view of the 
Admiralty, were best calculated to avert the perils he was likely to encounter, 
and in considering the question whether he is to blame for the catastrophe in 
which his voyage ended I have to bear this circumstance in mind. It is certain 
that in some respects Capt. Turner did not follow the advice given to him. It 
may be (though I seriously doubt it) that, had he done so, his ship would have 
reached Liverpool in safety. But the question remains: Was his conduct the 
conduct of a negligent or of an incompetent man? On this question I have 
sought the guidance of my assessors, who have rendered me invaluable assist- 
ance, and the conclusion at which I have arrived is that blame ought not to be 
imputed to the captain. The advice given to him, although meant for his most 
serious and careful consideration, was not intended to deprive him of the right 
to exercise his skilled judgment in the difficult questions that might arise from 
time to time in the navigation of his ship. His omission to follow the advice in 
all respects cannot fairly be attributed either to negligence or incompetence. He 
exercised his judgment for the best. It was the judgment of a skilled and ex- 
perienced man, and although others might have acted differently, and perhaps, 


more successfully, he ought not, in my opinion, to be blamed. 


As to the second answer, it is only necessary to outline the situ- 
ation in order to realize how speculative is the assertion of fault. 
It is plain from the radio messages of the Admiralty (May 6, 7:50 
p. m., ‘‘Submarines active off south coast of Ireland’’; May 6, 
8:30 p. m., ‘‘Submarines off Fastnet’’; the 11:25 message of May 7, 
supra; May 7, 11:40 a. m., ‘‘Submarines five miles south of Cape 
Clear, proceeding west when sighted at 10 a. m.’’), that more than 
one submarine was lying in wait for the Lusitania. 

A scientific education is not necessary to appreciate that it is much 
more difficult for a submarine successfully to hit a naval vessel than 
an unarmed merchant ship. The destination of a naval vessel is 
usually not known; that of the Lusitania was. A submarine com- 
mander, when attacking an armed vessel, knows that he, as the 
attacker, may and likely will also be attacked by his armed oppo- 
nent. The Lusitania was as helpless in that regard as a peaceful 
citizen suddenly set upon by murderous assailants. There are other 
advantages of the naval vessel over the merchant ship which need 
not be referred to. 
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It must be assumed that the German submarine commanders real- 
ized the obvious disadvantages which necessarily attached to the 
Lusitania, and, if she had evaded one submarine, who can say what 
might have happened five minutes later? If there was, in fact, a 
third torpedo fired from the Lusitania’s port side, then that incident 
would strongly suggest that, in the immediate vicinity of the ship, 
there were at least two submarines. It must be remembered, also, 
that the Lusitania was still in the open sea, considerably distant 
from the places of theretofore submarine activity and comfortably 
well off the Old Head of Kinsale, from which point it was about 
140 miles to the Scilly Islands, and that she was nearly 100 miles 
from the entrance to St. George’s Channel, the first channel she 
would enter on her way to Liverpool. 

No transatlantic passenger liner, and certainly none carrying 
American citizens, had been torpedoed up to that time. The sub- 
marines, therefore, could lay their plans with facility to destroy the 
vessel somewhere on the way from Fastnet to Liverpool, knowing 
full well the easy prey which would be afforded by an unarmed, un- 
convoyed, well-known merchantman, which from every standpoint of 
international law, had the right to expect a warning before its peace- 
ful passengers were sent to their death. That the attack was de- 
liberate and long contemplated, and intended ruthlessly to destroy 
human life, as well as property, can no longer be open to doubt. 
And when a foe employs such tactics it is idle and purely speculative 
to say that the action of the captain of a merchant ship, in doing 
or not doing something, or in taking one course and not another, 
was a contributing cause of disaster, or that, had the captain not 
done what he did, or had he done something else, then that the 
ship and her passengers would have evaded their assassins. 

I find, therefore, as a fact, that the captain and, hence, the 
petitioner, were not negligent. The importance of the cause, how- 
ever, justifies the statement of another ground which effectually 
disposes of any question of liability. 

(4) It is an elementary principle of law that, even if a person 
is negligent, recovery cannot be had, unless the negligence is the 
proximate cause of the loss or damage. 

(5) There is another rule, settled by ample authority, viz., that 
even if negligence is shown, it cannot be the proximate cause of the 
loss or damage, if an independent illegal act of a third party inter- 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW 883 


venes to cause the loss. Jarnagin v. Travelers’ Protective Assn., 
133 Fed. 892, 66 C. C. A. 622, 68 L. R. A. 499; Cole v. German 
Savings & Loan Soc., 124 Fed. 113, 59 C. C. A. 593, 63 L. R. A. 416. 
See, also, Insurance Co. v. Tweed, 7 Wall. 44, 19 L. Ed. 65; Railroad 
Co. v. Reeves, 10 Wall. 176, 19 L. Ed. 909; Insurance Co. v. Boon, 
95 U. S. 117, 24 L. Ed. 395; The Young America, (C. C.) 31 Fed. 
749 ; Goodlander Mill Co. v. Standard Oil Co., 63 Fed. 400, 11 C. C. A. 
253, 27 L. R. A. 583. 

(6-8) Claimants contend strongly that the case at bar comes within 
Holladay v. Kennard, 12 Wall. 254, 20 L. Ed. 390, where Mr. Justice 
Miller, who wrote the opinion, carefully stated that that case was 
not to be construed as laying down a rule different from that of 
Railroad Company v. Reeves, supra. An elaborate analysis of the 
Holladay and other cases will not be profitable. Suffice it to say, 
neither that nor any other case has changed the rule of law, above 
stated, as to the legal import of an intervening illegal act of a 
third party. 

The question, then, is whether the act of the German submarine 
commander was an illegal act. 

The United States courts recognize the binding force of inter- 
national law. As was said by Mr. Justice Gray in the Paquete 
Habana, 175 U. S. 677, 700, 20 Sup. Ct. 290, 299 (44 L. Ed. 320): 


International law is part of our law, and must be ascertained and admin- 
istered by the courts of justice of appropriate jurisdiction as often as questions 
of right depending upon it are duly presented for their determination. 


At least, since as early as June 5, 1793, in the letter of Mr. 
Jefferson, Secretary of State, to the French Minister, our govern- 
ment has recognized the law of nations as an ‘‘integral part’’ of the 
laws of the land. Moore’s International Law Digest, I, p. 10; The 
Scotia, 14 Wall. 170, 187, 20 L. Ed. 822; The New York, 175 U. S. 187, 
197, 20 Sup. Ct. 67, 44, L. Ed. 126; Kansas v. Colorado, 185 U. S. 
125, 146, 22 Sup. Ct. 552, 46 L. Ed. 838; Kansas v. Colorado, 206 
U.S. 46, 27 Sup. Ct. 655, 51 L. Ed. 956. 

To ascertain international law, ‘‘resort must be had to the cus- 
toms and usages of civilized nations, and, as evidence of these, to the 
works of commentators and jurists . . . Such works are resorted to 
by judicial tribunals . . . for trustworthy evidence of what the law 
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really is.’’ The Paquete Habana, 175 U. S. 677, 20 Sup. Ct. 290, 44 
L. Ed. 320 (and authorities cited). 

Let us first see the position of our government, and then ascertain 
whether that position has authoritative support. Mr. Lansing, in 
his official communication to the German Government, dated June 
9, 1915, stated: 


But the sinking of passenger ships involves principles of humanity which 
throw into the background any special circumstances of detail that may be 
thought to affect the cases—principles which lift it, as the Imperial German 
Government will no doubt be quick to recognize and acknowledge, out of the 
elass of ordinary subjects of diplomatic discussion or of international contro- 
versy. Whatever be the other facts regarding the Lusitania, the principal fact 
is that a great steamer, primarily and chiefly a conveyance for passengers, and 
carrying more than a thousand souls, who had no part or lot in the conduct of 
the war, was torpedoed and sunk without so much as a challenge or a warning, 
and that men, women, and children were sent to their death in circumstances 
unparalleled in modern warfare. The fact that more than one hundred American 
citizens were among those who perished made it the duty of the Government of 
the United States to speak of these things, and once more, with solemn emphasis, 
to call the attention of the Imperial German Government to the grave responsi- 
bility which the Government of the United States conceives that it has incurred 
in this tragic occurrence, and to the indisputable principle upon which that re- 
sponsibility rests. The Government of the United States is contending for some- 
thing much greater than mere rights of property or privileges of commerce. It 
is contending for nothing less high and sacred than the rights of humanity, which 
every government honors itself in respecting, and which no government is justi- 
fied in resigning on behalf of those under its care and authority. Only her actual 
resistance to capture, or refusal to stop when ordered to do so for the purpose 
of visit, could have afforded the commander of the submarine any justification 
for so much as putting the lives of those on board the ship in jeopardy. This 
principle the Government of the United States understands the explicit instruc- 
tions issued on August 3, 1914, by the Imperial German Admiralty to its com- 
manders at sea, to have recognized and embodied, as do the naval codes of all 
other nations, and upon it every traveler and seaman had a right to depend. It 
is upon this principle of humanity, as well as upon the law founded upon this 
principle, that the United States must stand. . . . The Government of the 
United States cannot admit that the proclamation of a war zone from which 
neutral ships have been warned to keep away may be made to operate as in any 
degree an abbreviation of the rights either of American shipmasters or of Ameri- 
can citizens bound on lawful errands as passengers on merchant ships of belliger- 
ent nationality. It does not understand the Imperial German Government to 
question those rights. It understands it, also, to accept as established beyond 
question the principle that the lives of noncombatants can not lawfully or right- 
fully be put in jeopardy by the capture or destruction of an unresisting mer- 
chantman, and to recognize the obligation to take sufficient precaution to ascer- 
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tain whether a suspected merchantman is in fact of belligerent nationality, or is 
in fact carrying contraband of war under a neutral flag. The Government of 
the United States, therefore, deems it reasonable to expect that the Imperial 
German Government will adopt the measures necessary to put these principles 
into practice in respect of the safeguarding of American lives and American 
ships, and asks for assurances that this will be done. (White Book of Depart- 
ment of State, entitled “Diplomatic Correspondence with Belligerent Governments 
Relating to Neutral Rights and Duties, European War No. 2,” at page 172. 
Printed and distributed October 21, 1915.) 


The German Government found itself compelled ultimately to 
recognize the principle insisted upon by the Government of the 
United States, for, after considerable correspondence, and on May 4, 
1916 (after the Sussex had been sunk), the German Government 
stated: 

The German submarine forces have had, in fact, orders to conduct subma- 
rine warfare in accordance with the general principles of visit and search and 
destruction of merchant vessels as recognized by international law; the sole ex- 
ception being the conduct of warfare against the enemy trade carried on enemy 
freight ships that are encountered in the war zone surrounding Great Britain. 

The German Government, guided by this idea, notifies the Government of 
the United States that the German naval forces have received the following 
orders: In accordance with the general principles of visit and search and de- 
struction of merchant vessels recognized by international law, such vessels, both 
within and without the area declared as naval war zone, shall not be sunk with- 
out warning and without saving human lives, unless these ships attempt to 
escape or offer resistance. 


See Official Communication by German Foreign Office to Ambas- 
sador Gerard, May 4, 1916 (White Book No. 3 of Department of 
State, pp. 302, 305). 

There is, of course, no doubt as to the right to make prize of an 
enemy ship on the high seas, and, under certain conditions, to de- 
stroy her, and equally no doubt of the obligation to safeguard the 
lives of all persons aboard, whether passengers or crew. Phillimore 
on International Law (3d Ed.), Vol. 3, p. 584; Sir Sherston Baker 
on First Steps in International Law, p. 236; G. B. Davis on Ele- 
ments of International Law, pp. 358, 359; A. Pearce Higgins on War 
and the Private Citizen, pp. 33, 78, referring to proceedings of In- 
stitute of International Law at Turin in 1882; Creasy on Interna- 
tional Law, p. 562, quoting Chief Justice Cockburn in his judgment 
in the Geneva Arbitration; L. A. Atherly-Jones on Commerce in 
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War, p. 529; Professor Holland’s article, Naval War College, 1907, 
p. 82; Oppenheim on International Law (2d Ed.), Vol. 2, pp. 244, 
311; Taylor on International Law, p. 572; Westlake on International 
Law (2d Ed.), p. 309, Part IL; Halleck on International Law, Vol. 
II, pp. 15, 16; Vattel’s Law of Nations (Chitty’s Ed.), 362. 

Two quotations from this long list may be given for convenience; 
one stating the rule and the other the attitude which obtains among 
civilized governments: Oppenheim sets forth as among violations of 
the rules of war: 


(12) Attack on enemy merchantmen without previous request to submit to 
visit. 


The observation in Vattel’s Law of Nations is peculiarly applicable 
to the case of the Lusitania: 

Let us never forget that our enemies are men. Though reduced to the 
disagreeable necessity of prosecuting our right by force of arms, let us not divest 
ourselves of that charity which connects us with all mankind. Thus shall we 
courageously defend our country’s rights without violating those of human 
nature. Let our valour preserve itself from every stain of cruelty and the lustre 
of victory will not be tarnished by inhuman and brutal actions. 


In addition to the authorities supra are the regulations and prac- 
tices of various governments. In 1512, Henry VIII issued instrue- 
tions to the Admiral of the Fleet which accord with our understand- 
ing of modern international law. Hosack’s Law of Nations, p. 168. 
Such has been England’s course since. 22 Geo. ec. 33, § 2, Subsee. 9 
(1749) ; British Admiralty Manual of Prize Law, 188, §§ 303, 304. 

Substantially the same rules were followed in the Russian and 
Japanese regulations, and probably in the codes or rules of many 
other nations. Russian Prize Regulations, March 27, 1895 (cited 
in Moore’s Digest, Vol. VII, p. 518); Japanese Prize Law of 1894, 
Art. 22 (cited in Moore, supra, Vol. VII, p. 525); Japanese Regu- 
lations, March 7, 1904 (see Takahashi’s Cases on International Law 
during Chino-Japanese War). 

The rules recognized and practiced by the United States, among 
other things, provide: 

(10) In the case of an enemy merchantman it may be sunk, but only if it 


is impossible to take it into port, and provided always that the persons on board 


are put in a place of safety. (U.S. White Book, European War, No. 3, p. 192.) 
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These humane principles were practiced, both in the War of 1812 
and during our own war of 1861-65. Even with all the bitterness 
(now happily ended and forgotten) and all the difficulties of having 
no port to which to send a prize, Captain Semmes, of the Alabama, 
strictly observed the rule as to human life, even going so far as to 
release ships because he could not care for the passengers. But we 
are not confined to American and English precedents and practices. 

While acting contrary to its official statements, yet the Imperial 
German Government recognized the same rule as the United States, 
and, prior to the sinking of the Lusitania, had not announced any 
other rule. The war zone proclamation of February 4, 1915, con- 
tained no warning that the accepted rule of civilized warfare would 
be disearded by the German Government. Indeed, after the Lusitania 
was sunk, the German Government did not make any such claim, but, 
in answer to the first American note in reference to the Lusitania, 
the German Foreign Office, per Von Jagow, addressed to Ambassador 
Gerard a note, dated May 18, 1915, in which, inter alia, it is stated 
in connection with the sinking of the British steamer Falaba: 


In the case of the sinking of the English steamer Falaba, the commander of 
the German submarine had the intention of allowing passengers and crew ample 
opportunity to save themselves. It was not until the captain disregarded the 
order to lay to and took to flight, sending up rocket signals for help, that the 
German commander ordered the crew and passengers by signals and megaphone 
to leave the ship within ten minutes. As a matter of fact he allowed them 
twenty-three minutes, and did not fire the torpedo until suspicious steamers were 
hurrying to the aid of the Falaba. (White Book No, 2, U. S. Department of 
State, p. 169.) 


Indeed, as late as May 4, 1916, Germany did not dispute the 
applicability of the rule, as is evidenced by the note written to our 
government by Von Jagow, of the German Foreign Office, an extract 
from which has been quoted supra. 

Further, Section 116 of the German Prize Code (Huberich & 
King translation, p. 68), in force at the date of the Lusitania’s 
destruction, conformed with the American rule. It provided: 


Before proceeding to a destruction of the vessel, the safety of all persons 
on board, and, so far as possible, their effects, is to be provided for, and all 
ship’s papers and other evidentiary material, which, according to the views of 
the persons at interest, is of value for the formulation of the judgment of the 
prize court, are to be taken over by the commander. 
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Thus, when the Lusitania sailed from New York, her owner and 
master were justified in believing that, whatever else had theretofore 
happened, this simple, humane, and universally accepted principle 
would not be violated. Few, at that time, would be likely to con- 
strue the warning advertisement as calling attention to more than 
the perils to be expected from quick disembarkation and the possible 
rigors of the sea, after the proper safeguarding of the lives of pas- 
sengers by at least full opportunity to take to the boats. 

It is, of course, easy now, in the light of many later events, added 
to preceding acts, to look back and say that the Cunard Line and 
its captain should have known that the German Government would 
authorize or permit so shocking a breach of international law and so 
foul an offence, not only against an enemy, but as well against peace- 
ful citizens of a then friendly nation. But the unexpected character 
of the act was best evidenced by the horror which it excited in the 
minds and hearts of the American people. 

The fault, therefore, must be laid upon those who are responsi- 
ble for the sinking of the vessel, in the legal as well as moral sense. 
It is therefore not the Cunard Line, petitioner, which must be held 
liable for the loss of life and property. The cause of the sinking of 
the Lusitania was the illegal act of the Imperial German Govern- 
ment, acting through its instrument, the submarine commander, and 
violating a cherished and humane rule observed, until this war, by 
even the bitterest antagonists. As Lord Mersey said: ‘‘The whole 
blame for the cruel destruction of life in this catastrophe must rest 
solely with those who plotted and with those who committed the 
crime. ”’ 

But while, in this lawsuit, there may be no recovery, it is not to 
be doubted that the United States of America and her allies will well 
remember the rights of those affected by the sinking of the Lusitania, 
and, when the time shall come, will see to it that reparation shall be 
made for one of the most indefensible acts of modern times. 

The petition is granted, and the claims dismissed, without costs. 


ADDENDUM. 


The grounds upon which the decision is put render unnecessary 
the discussion of some other interesting questions suggested. As to 
the exception to interrogatory 20, brushing aside all technical points, 
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I am satisfied that the withheld answer relates to matters irrelevant 
to the issues here. It certainly can not be expected, in wartime, that 
an American court will ask for the disclosure of information deemed 
confidential by the British Admiralty, nor can I see any good reason 
for delaying a decree until some future date, when information may 
be forthcoming; for it seems to me that, no matter what other gen- 
eral advices of the Admiralty may have been given prior to May 7, 
1915, the result of this case must be the same. 
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A Treatise on International Law. By William Edward Hall, M.A. 
7th ed. Edited by A. Pearce Higgins, M.A., LL.D. Oxford: 
University Press (American Branch, New York). 1917. $9.60. 


A new edition of a legal classic, faithfully executed by a compe- 
tent hand, is always welcome. In this volume Mr. Higgins has made 
it his aim to preserve the form of the original work, so far as he 
deemed it possible. Its relative proportions remain the same. He 
had a task which grew upon his hands from day to day, but he has 
not yielded to the temptation to rearrange and restate de novo, in 
the light of what had occurred since Hall’s death in 1894. On the 
contrary, the original section numbers, which the editor of the fifth 
and sixth editions had changed, are restored, with occasional inter- 
ealations of new sections, dealing with new states of fact. 

Hall, himself, wrote with coming changes of international prac- 

tice in mind. In the preface to the third edition, prepared in 1889, 
he expressed the fear that Europe was moving towards a time at 
which the strength of international law would be severely tried. 
‘“Whole nations,’’ he adds, ‘‘will be in the field; the commerce of 
the world may be on the sea to win or lose; national existence will 
be at stake; men will be tempted to do anything which will shorten 
hostilities and tend to a decisive answer. But there can be very 
little doubt that if the next war is unscrupulously waged, it will also 
be followed by a reaction towards increased stringency of law. 
I therefore look forward with much misgiving to the manner in 
which the next great war will be waged, but with no misgiving at 
all as to the character of the rules which will be acknowledged, ten 
years after its termination, by comparison with the rules now con- 
sidered to exist’’ (pp. xx, xxi). 

Mr. Higgins hardly feels the same confidence. ‘‘The Central 
Powers,’’ he says (p. x), ‘‘have acted on the principle that, when 
war breaks out, there is no international law; and should the present 
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war terminate in an inconclusive peace, the fabric of international 
law will fall, and the doctrine that might is right be enthroned in 
its stead.’’ That this language is overstrained is shown by his own 
mention of apologies during the war promptly made by the greatest 
Powers for violations of international law committed by their naval 
commanders (p. 663). 

Any work on international law which is published during a great 
war by a citizen of one of the belligerents, must be inevitably colored 
by the author’s circumstances and surroundings. In treating such 
topics as the doctrine of angary, the creation of war zones, and the 
right of retaliation, Mr. Higgins writes from the standpoint of an 
Englishman anxious to vindicate the course of action taken by his 
country. He stands for interpreting the international law of today 
in view of today’s conditions of the conduct of warfare. The right 
of visit and search he considers as fairly including that of taking the 
vessel, for the purpose, into a port of the belligerent. It seems a 
necessary incident of modern modes of navigation and maritime at- 
tacks (pp. 800, 809). 

The creation by Great Britain, under Orders of Council, in 1915 
and 1917, of war zones, Mr. Higgins justifies as an act of retaliation 
(p. 439), without inquiring whether it could otherwise be regarded 
as a legitimate incident of war. His ultimate conclusion is that the 
Eighth Hague Convention as to the use of submarine mines is in 
effect useless (p. 571). 

The obligations imposed on the signatories by the Hague Con- 
ventions of 1907 have naturally engaged Mr. Higgins’ special atten- 
tion. After noting its discussions on the subject and those later in 
the Naval Conference of London, he concludes that it is still the gen- 
eral rule that neutral ships seized as prize can not be destroyed on 
account of the difficulty of taking them to a port of the captor, even 
if all persons on board be first placed in safety (pp. 791, 809). 

Mr. Higgins reealls attention from time to time to the refusal of 
several of the signatory Powers to ratify certain of the Hague Con- 
ventions of 1907. From this cause, for instance, the fifth and thir- 
teenth conventions, as to the Rights and Duties of Neutrals with re- 
spect to rules of warfare, are inapplicable to present conditions 
(p. 633). 

He regards the rejection of the proposal made by Serbia to Aus- 
tria on July 23, 1914, to refer the differences between them to the 
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Hague Tribunal, as a breach of treaty obligations (p. 377). This 
seems to ignore the fact that the Convention of 1907 for the Pacifié 
Settlement of International Disputes had never been ratified by 
Serbia. 

The right of submarine navigation in neutral waters is examined 
with the aid of full references to the memorandum of the allied 
Powers presented to neutral Powers August 21, 1916, and the action 
taken on the subject by Norway, Sweden, and Spain (pp. xl, 674). 

Mr. Higgins maintains that merchant ships armed for defence 
should be admitted to any port where they could touch if unarmed 
(p. 566). Holland’s position, in excluding them from her waters, 
except when seeking a refuge in distress, he pronounces unwarranted 
by law. 

Hall’s assertion that mails on neutral ships should be seized only 
under very exceptional circumstances is not accepted by Mr. Higgins 
as justified either by the Eleventh Hague Convention of 1907, or by 
the general principles of international law (pp. 742-746). He holds 
the use of false colors by a merchant ship to avoid capture to be a 
legitimate ruse of war (p. 578). 

The events of the world war are regarded by Mr. Higgins as con- 
firming Hall’s position that what constitutes contraband must vary 
with the circumstances of particular cases (pp. 721, 724). 

Hall’s statement that the American use in our Civil War blockades 
of the doctrine of the continuous voyage would probably find now 
no defenders in our country is not accepted by Mr. Higgins, who 
cites several recent American authorities as supporting that use 
(p. 720). He refers to the Maritime Rights Orders in Council of 
1916 as now settling the question in the same way for Great Britain 
(p. 782). 

Mr. Higgins comes to the conclusion (p. 527) that there is no 
clear rule to determine when a private corporation of one nation 
can, in time of war, be deemed an enemy in another, and without 
arguing the question, contents himself with a reference to a number 
of recent decisions of various countries. 

He denounces, in strong terms (p. 368), the breach of the Treaty 
of Berlin by the incorporation of Bosnia and Herzegovina into Aus- 
tria-Hungary. This he terms a cynical violation of a fundamental 
principle of international law, and he views the failure of the other 
signatories of that treaty to take collective action in opposition or 
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protest, as impairing the value of that law as a restraining force on 
public conduct more than any event of recent years. 

He says of the Declaration of the Hague Conference of 1907 
against dropping missiles from airships, that ‘‘its authority is of the 
weakest’’ (p. 569), and seems to regard the practice, at all events, 
as admissible by way of reprisal. 

Hall’s original work was as noteworthy an addition to the English 
literature of international law as Woolsey’s had been twenty years 
earlier. It belonged to the historical and practical school of thought, 
rather than to the speculative, but it was not lacking either in breadth 
or depth. Professor Holland voiced the general sentiment of his 
countrymen, when he said that no work upon the subject, so well 
proportioned, so tersely expressed, so replete with common sense, 80 
complete, had ever appeared in England. This new edition adds 
new matter of permanent value. There are also frequent and helpful 
references to recent treatises and monographs on points of inter- 
national law, such as (p. 400) Phillipson on the Termination of War 
and Treaties of Peace, Tambaro on L’inizio della guerra, Sir F. E. 
Smith on the Destruction of Merchant Ships under International 
Law, and Wehberg, on Das Seekriegsrecht. 

Mr. Higgins had to contend, in the preparation for the press, with 
unfavorable circumstances, which have made the index somewhat un- 
satisfactory, and called for three closely printed pages of additions 
and corrections. 

Simeon E. BaLtpwin. 


A Guide to Diplomatic Practice. By the Rt. Hon. Sir Ernest Satow, 
G.C.M.G., LL.D., D.C.L. London: Longmans, Green and Co. 
1917. 2 vols. pp. xxii, 407 and pp. ix, 405. $9.00 net. 


The present war and the era of diplomacy certain to follow it 
will unquestionably awake a much larger and more general interest 
in the art and science of diplomacy and its fundamental relation 
both to the successful prosecution of war and to the establishment and 
maintenance of peace. There is distinct need for a ready and read- 
able manual on this phase of international comity and practice for 
the use of members of the foreign service of different states; for 
students who are preparing themselves at our various universities, 
notably in the University of Pennsylvania and Princeton University, 
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for some part in the diplomatic and consular services; and also for 
the general intelligent public. Especially is this the case in England 
and the United States, where appetite for knowledge of the ways of 
the diplomat has been whetted by the world catastrophe in which false 
diplomacy has been a conspicuous feature, and Americans and Eng- 
lishmen have determined that in the future diplomacy shall lead out 
of blind alleys and not into them, and that something approaching 
democratie control of foreign affairs and frank, open and non-secret 
methods of conducting this business shall be substituted for the 
action of small coteries and the doctrines of the author of The Prince. 
While the present manual does not pretend to cover all of this ground, 
it is the best work, and practically the first extensive one, in English 
to present the actual practice and precedents obtaining in the ordi- 
nary intercourse of states as conducted by accredited representatives. 

Particularly since the middle of the nineteenth century there 
have been appearing works by Frenchmen, Belgians, Spaniards, Ger- 
mans and others, dealing specifically with this important part of the 
body of international law, and nearly all of the international law 
commentators of note have devoted considerable space to this essen- 
tial subject. But Sir Ernest Satow is the first Englishman to deal 
in any large and satisfactory way with the topic, as our own dis- 
tinguished countryman, the late Mr. John W. Foster, was the first 
American to plan and execute a similar but less ambitious work, The 
Practice of Diplomacy as Illustrated in the Foreign Relations of the 
United States (1906), which has been of considerable value and in- 
terest to the general reader and the student, especially when com- 
bined with the practical discussion and numerous cases cited in Pro- 
fessor John Bassett Moore’s comprehensive Digest of International 
Law. Mr. Foster’s primary object was to show the part played by 
America in the elevation and purification of diplomacy rather than 
to furnish a mere manual of rules of procedure, and his work stands 
as the pioneer in this field in the English language. Like Mr. Foster, 
Sir Ernest has had a long, varied and distinguished career as a diplo- 
mat and internationalist, and there is perhaps no one better fitted in 
England to prepare a work to illustrate to the student of these affairs 
the need of intelligence and tact for the successful conduct of official 
relations between independent states. 

These two volumes are the first to appear of a series of contribu- 
tions to international law and diplomacy planned by Professor Op- 
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penheim, of the University of Cambridge, England, to be written by 
well known English authorities and including disquisitions upon 
private international law, diplomatic history, international conven- 
tions and third states, and the laws and procedure of diplomatic prac- 
tice. It is fortunate that the war, though it postponed the other 
volumes of the series, did not deter the author from completing and 
the editor from publishing this really valuable work on the last 
named topie by so skilful and undoubted a scholar as Sir Ernest 
Satow has long been known to be. A career of nearly a half-century 
in the consular and diplomatic services of Great Britain, from his 
beginning as a student interpreter and later Japanese secretary of 
legation amid the stirring scenes following the opening of Japan to 
the world, through his rise to consul-general and minister resident 
at the capitals of Siam and Uruguay and to envoy extraordinary and 
minister plenipotentiary successively in Morocco, Japan, and China, 
to his appointment as second delegate of Great Britain to the Second 
Hague Peace Conference, has given Sir Ernest a ripe experience 
born of contact with many races and peoples and in all grades of 
that branch of the public service which he here so ably discusses. A 
student of language and institutions and a prolific writer of scholarly 
articles to learned publications of the Far East, his taste and mind 
are admirably adapted to the research and compilation, and literary 
requirements, necessary to produce a comprehensive and at the same 
time interesting manual on diplomatic procedure. This subject ap- 
pears to a public outside of the service itself and of students of in- 
ternational relations a rather dull and prosaic business, overcrowded 
with a minutia of detail and conducted by a rather worthless class of 
élite and polished gentlemen who cost the government a great deal 
but render very little service to it worth while. Had works of this 
kind been accessible to and perused by some of our Congressmen and 
newspaper editors and correspondents from the eighteen-sixties down, 
perhaps our State Department and our foreign service might have 
fared better in the financial and other support accorded it than has 
been the fact in our history. The immensely enlarged international 
duties and privileges of the United States of late years, and particu- 
larly sinee its government has put its whole moral and physical 
weight behind the upholding of established international law and 
right, and the expansion of its doctrines of international justice and 
good behavior, demand a large welcome by our reading public of all 
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works, such as this, in the English language, which make accessible 
and simple to the uninformed layman, as well as to the student, mat- 
ters hitherto technical and buried in manuals in a foreign tongue 
beyond the ken or interest of the generality. If any part of our gov- 
ernment machinery deserves not only due but enlarged support and 
expansion by Congress when we shall have come to a time of peace, 
it is certainly the efficient and overworked Department of State of 
the United States, and we believe our legislators will recognize from 
the services it and its agents have rendered to the entire world in 
this war the justice of any demand for their favor. 

The first volume of the work under review treats in twenty-four 
chapters of the formal organization, procedure, rules of courtesy, 
precedence, titles, honors, et cetera, belonging to states, sovereigns 
and their direct representatives in international relations; to the 
language and forms of diplomatic intercourse, credentials and full 
powers; the appointment, acceptance and dismissal of diplomatic 
agents, their immunities and duties as regards their own state and 
the state to which they are accredited, and their relation to third 
states; the diplomatic body and its rules; the right of legation; and 
it also includes wholesome and sagacious counsel to diplomatists. 

In the second volume, which contains nine chapters, an epilogue, 
three appendixes and a rather extensive index, the author considers 
the various kinds of international meetings, such as the more im- 
portant congresses and conferences between states; and international 
transactions, like treaties and other compacts such as conventions, 
acte final, declaration, protocol, procés-verbal, exchange of notes, 
réversales, compromis d’arbitrage, modus vivendi, ratification, ad- 
hesion, accession, et cetera, and the larger diplomatic processes of 
good offices, mediation and arbitration. He has appended some six- 
teen pages of bibliography of useful works in the language of their 
first printing, with some intelligent discussion of the leading works 
in international law and diplomacy designed to be of service to junior 
members of the diplomatic service. 

Though one hesitates to criticize in any respect so welcome and 
valuable an addition to the meager literature in English on this sub- 
ject, the volumes are open to a very serious objection from the view- 
point of the general reader and the undergraduate student who may 
not have an extensive linguistic equipment. The author unfortu- 
nately offers no translation or paraphrase to somewhat extensive quo- 
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tations of illustrative matter not only in French, which might easily 
be excused in a work on diplomacy, but also in German, Spanish, 
Portuguese and Italian. In a work which will be chiefly used by 
English and American readers it would seem better, if there was any 
need to include a note or a document in its original language, to 
preserve any nice distinction of meaning, that a translation should 
have been given by the author, who could thus present the exact 
conception intended to be conveyed by the writer of the document. 
In the large majority of these cases, however, the discussion in Eng- 
lish is sufficiently lucid and connected to enable the reader to mini- 
mize the loss of any matter which he may have difficulty in accurately 
translating for himself, but this will probably not relieve him of some 
sense of irritation for the needless pains he has been put to. Perhaps, 
also, in some places, more historical and reminiscent matter has been 
introduced than is strictly necessary in a technical work; but to 
many this feature will add to the interest of the volumes as it is often 
of the nature of ‘‘case’’ material. For any work of this scope, how- 
ever, to give a ‘‘chapter’’ of only a brief section less than a single page 
to the great subject of arbitration, particularly in this modern era 
of the expansion of the modes of diplomacy and the growth of doc- 
trines of conciliation and arbitral procedure dispensing with the need 
for diplomacy, seems inexplicable except on the grounds of a very 
strict and narrow concept of diplomacy and its definition. Some- 
thing could have been included to show the relation of arbitration to 
the old conservative and technical modes of international action in 
strict diplomacy without at all entering upon a discussion of the de- 
tails and methods of arbitral procedure in action. 

Sir Ernest is by no means a pessimist, though his work has been 
done during a war in which Germany has made such serious but 
foolish attempts to destroy the whole fabric of international rights 
and procedure. With a faith based on experience and knowledge, 
he sees the expansion of international law from the local thing that 
it was at the time of the Thirty Years’ War, and since in its limita- 
tion to the so-called ‘‘Christian’’ nations of Europe, to all embracing 
rules of international conduct for all the states of the world, the 
recognized ‘‘ public law of the civilized universe,’’ as he puts it. He 
did not foresee the part that America was to take in internationalism 
by the application of both its diplomatic and military force, but he 
realizes the beneficial influence and prominence of diplomacy in cre- 
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ating this system, and the enlarged importance of the function of 
the diplomatist, whose office at home and abroad is in American 
theory and practice, and as he conceives it, ‘‘to promote the welfare 
and happiness of other nations as well as his own, and to keep the 
honor of his country xa? 

The make-up and the mechanical execution of the work by the 


publishers is all that could be desired. 
JAMES CurRTIS BALLAGH. 


The President’s Control of Foreign Relations. By Edward 8S. Cor- 
win, Ph.D. Princeton: University Press. 1917. pp. vi, 216. 
$1.50. 


This volume is a collection of historical incidents and discussions 
bearing on the powers of the President in the conduct of foreign re- 
lations, about three-fourths of the text being made up of quotations. 
There is a brief introduction in which the author quotes the sections 
of the Constitution pertinent to the subject. He points out that, 
although these grants of power do not by any means cover the whole 
field, the power of the national government in the control of foreign 
relations is both plenary and exclusive. This plenary control is, 
however, shared by three branches of the government: Congress, the 
President and the Senate. 

The body of the book is divided into three parts. Part I is de- 
voted to the controversy on the relative powers of the President and 
Congress that took place early in our history between ‘‘Pacificus’’ 
(Hamilton) and ‘‘Helvidius’’ (Madison). Hamilton held that the 
eonduct of foreign relations was in its nature an executive function, 
and that the possession by Congress of the power to declare war, and 
similar powers, did not diminish the discretion of the President in 
the exercise of the powers constitutionally belonging to him. Madi- 
son was inclined to underrate the claims of the ‘‘executive power’’ 
and to give greater prominence to the war powers of Congress. A 
somewhat similar debate between Senator Bacon of Georgia and 
Senator Spooner of Wisconsin took place early in 1906 as the re- 
sult of Roosevelt’s interpretation of the treaty-making power in the 
negotiation of the ‘‘agreement’’ with the Dominican Republic, and 


this debate is reproduced at length in Part ITI. 
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In Part II the author discusses the general scope of ‘‘executive 
power,’’ and the conflicts arising from the possession of concurrent 
powers by different departments of the government. While the 
President may make treaties ‘‘with the advice and consent of the 
Senate,’’ it lies entirely within his discretion whether he will ask or 
accept that advice during the period of negotiation, and even after 
the Senate has given its advice in the form of an amendment the 
President is free to ratify it or not as he pleases. Again, while Con- 
gress has the constitutional power to declare war, the President takes 
the initiative in formulating diplomatic policies and he may commit 
the country to a policy which will lead inevitably to war, although 
no President has ever gone this far without satisfying himself that 
he would be sustained by public opinion. 

The author holds that, in the words of Jefferson, ‘‘the transac- 
tion of business with foreign nations is executive altogether,’’ but 
that Congress is not to be prejudiced constitutionally in the exercise 
of its powers by what the Executive has already done in the exer- 
cise of his. ‘‘Judicially enforceable constitutional limitations,’’ he 
says, ‘‘do not, generally speaking, obtain in the field of the diplomatic 
powers of the Government. The result is that the construction of 
these powers has fallen principally to those who wield them, and so 
has not erred on the side of strictness; and furthermore, that as be- 
tween the organs of government sharing these powers, that organ 
which possesses unity and is capable of acting with greatest expedi- 
tion, secrecy and fullest knowledge—in short, with greatest efficiency 
—has obtained the major participation. Nor can it be reasonably 
doubted that these results have proved beneficial. At the same time, 
they counsel the maintenance in full vigor of the political check on 
a power so little susceptible of legal control.’’ 

On page 80 the author makes a serious slip in stating that the 
resolution of 1898 demanding the withdrawal of Spain from Cuba 
recognized the so-called Republic of Cuba. The minority report of 
the Senate Committee did, it is true, favor this, and their recommen- 
dation was embodied in the Senate resolution, but the House resolu- 
tion merely declared ‘‘that the people of the Island of Cuba are, and 
of right ought to be, free and independent.’’ The Senate finally 
gave way and the House resolution prevailed. 

In discussing the Senate’s share in the exercise of the treaty- 
making power, the author fails to note the interesting fact that in 


900 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


recent years, with the growing importance of the President’s con- 
trol of foreign relations, the Senate has grown more jealous of its 
powers of advice and consent and that very few treaties of impor- 
tance have. passed that body without amendment and a number have 
been wholly rejected. The Olney-Pauncefote arbitration treaty was 
rejected. The treaty of peace with Spain was ratified with difficulty, 
notwithstanding the fact that three of the five peace commissioners 
were influential members of the Senate. The first Hay-Pauncefote 
Treaty was so amended that a new treaty had to be negotiated. The 
arbitration treaties negotiated by Hay in 1904 were so amended that 
President Roosevelt refused to refer them back to the other con- 
tracting parties. The Dominican treaty of 1905 was held up by the 
Senate for two years and finally agreed to in an amended form. 
The Taft arbitration treaties, the pending treaty with Colombia, and 
numerous other instanees could be given. 

While this volume is interesting and timely, it bears evidence of 
having been hastily put together and is hardly on a par with other 
work done by Professor Corwin in recent years. 

JOHN H. LATANgs. 


Guia Practica Para Los Diplomdticos Y Céonsules Peruanos. By 
Arturo Garcia Salazar and Jorge Linch. Lima: Imp. Ameri- 
eana. 1918. 2 vols. pp. 647, 470. 


The title of this book, Practical Guide for Peruvian Diplomats 
and Consuls, is not a misnomer; it gives a clear idea of the purposes 
that the authors, Messrs. Arturo Garcia Salazar and Jorge Linch, 
had in view when preparing this very useful work. They are to be 
congratulated for having, within the compass of two volumes, gath- 
ered together in an orderly and systematic manner all that pertains 
to the practical side of the Peruvian diplomatic and consular careers. 

In truth, we know few books that deal with the subject of diplo- 
matic and consular enactments and practices, be they published in 
Spanish or in English, that are better or more thoroughly well pre- 
pared and so useful in their nature. 

There is no doubt that its publication will be most serviceable 
to those who intend to enter, or are already in, the diplomatic or 
consular service of Peru, and a similar publication might be profita- 
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bly made by some enterprising house, if an author of reputation 
might be induced to prepare it, with regard to the American diplo- 
matie and consular service. 

The work which we have before us is comprised in two volumes, 
and there is scarcely anything relative to diplomats and consuls of 
Peru which is not dwelt upon. Especially interesting to Americans 
are the pages devoted in the first volume to Diplomatic Ceremonial, 
wherein full description is given of the visit of, and reception to, 
that great American statesman and jurist, Elihu Root, and to the 
American Atlantie and Pacifie Naval Squadrons. 

Let us say further that the authors of this work have very wisely 
devoted most of the pages of their publication to the practical side 
of the subjects discussed, and have given little space to elaborate the 
theories relative to matters pertaining to the diplomatic and con- 
sular service. Here they have shown how unfounded is the criticism 
made with regard to Latin-American authors, who are often accused 
of laying down theories and not viewing the subjects that they dis- 
cuss from a practical or utilitarian point of view. 

In conelusion, let us again congratulate Messrs. Garcia Salazar 
and Linch for having written and published a most interesting and 
useful work. 

José F. Gopoy. 


Le Tunnel sous la Manche et le Droit International. By C. J. Co- 
lombos. Paris: Arthur Rousseau. 1917. pp. 163. 6 fr. 


The distance from Dover to Calais is so slight that it is surprising 
to learn how recent is the suggestion of a tunnel. Apparently the 
earliest assignable date is 1802. Dr. Colombos traces the history from 
that time to the present day, and shows that the failure to bring the 
scheme to pass has been due, not to engineering difficulties, but to 
fears of invasion and of the spiritual disasters which might result 
from the destruction of British insularity. Only to a slight extent 
does he deal with the interesting question whether the tunnel would 
have affected materially the present war. The principal part of his 
diseussion covers problems of international law. 

Have France and England the right to construct such a tunnel 
without the consent of other Powers? The treatment of this question 
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opens novel and interesting lines of thought. What would be the 
jurisdiction of the respective countries regarding the several parts 
of the tunnel? It is obvious that much of the tunnel will be outside 
the marine league, and that problems of birth, marriage, contracts, 
and criminal law are to be considered; and, besides, there is much 
to be said regarding a possible difference between jurisdiction over 
the sea, over the bottom of the sea, and over the earth below the 
bottom, and also regarding the possibility that some regions are res 
nullius or res extra commercium or res communis. In time of war 
should the tunnel be free from destruction by the warring countries? 
Something is to be said, obviously enough, regarding the interest of 
the whole world and regarding the various sorts of neutralization 
and of internationalization; and, further, there is much to be said 
regarding the use of the tunnel for transporting contraband of war 
in case a war should arise between Great Britain and some country 
other than France. 

The topies just now mentioned consume the principal part of 
Dr. Colombos’ book; and the discussion of them and of collateral 
matters must be recognized as ingenious and timely. Here is a book 
rendered peculiarly interesting by the current war, but in no way 
influenced by the enmities which have weakened the scientific value 
of many recent writings on international law. 

EUGENE WAMBAUGH. 


The War and the Bagdad Railway: The Story of Asia Minor and Its 
Relation to the Present Conflict. By Morris Jastrow. Phila- 
delphia and London. J. B. Lippincott Co. $1.50. 1917. 2d im- 
pression, February, 1918. pp. 160, il. 14, map. 


There is undoubtedly a widespread demand for a popular ex- 
planation of some of the less known factors that served as con- 
tributing causes to the Great War, such as the controversy over the 
Bagdad Railway. Dr. Morris Jastrow, Jr., who is professor of 
Semitic languages at the University of Pennsylvania, has given us 
in this little volume an excellent account of the Bagdad Railway 
episode, which answers all the requirements of a popular treatise. 
The book is written in an interesting manner; and its historical 
accuracy is guaranteed by the high scholastic reputation of the 
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author. The narrative is divided into four parts: ‘‘The War in the 
East,’’ ‘‘The Story of Asia Minor,’’ ‘‘The Story of the Bagdad 
Railway,’’ and ‘‘The Issue and the Outlook’’; but the emphasis is 
laid chiefly upon the two middle chapters, to which the author de- 
votes 91 pages, while giving only 38 to the other two. ‘‘The War in 
the East’’ is misleading as a title for the first chapter, for there is 
nothing in it concerning the military operations of the Great War 
in the Near East. Nor does the writer explain how Turkey was 
drawn into the conflict. This part of the volume is simply a brief 
statement of the significance of the highway across Asia Minor along 
which the Bagdad Railway has been built, with a few accompanying 
remarks about the attitude of Arabia and Islam to the war and the 
effect of the Bagdad Railway on the solidarity of the Ottoman Em- 
pire. 

The second chapter on ‘‘The Story of Asia Minor,’’ after a brief 
description of the physical features of the country, is devoted almost 
wholly to a history of Asia Minor from the days of the Hittites to 
1878, with interesting references to the archeological researches in 
that region in recent times. This is enlightening since it shows how 
many different civilizations have been built on the soil of that coun- 
try and how many different peoples have contended in times past 
for supremacy on the same territory. It is unfortunate, however, 
that the author does not tell something about the present-day in- 
habitants of and the political conditions in this remarkable land, 
and that he gives but two short pages of indifferent statements to 
the developments between 1878 and 1914. The third part, dealing 
with the ‘‘Story of the Bagdad Railway,’’ is excellent. It gives a 
complete account of the whole affair in a fair and unbiassed fashion, 
giving Germany proper credit for having started the railway as a 
purely commercial enterprise, and calling attention to the political 
phase of the question as it developed later. And there is a discus- 
sion of the diplomatic moves, and the contest for colonies and spheres 
of influence by European Powers in Africa and Asia, that created 
in the minds of German statesmen a desire to ear-mark Asia Minor 
for their own. 

The last chapter on ‘‘The Issue and the Outlook’’ is taken up 
primarily with a discussion of how the War of 1914, inaugurated 
with certain selfish political aims, was transformed in 1917 into a 
contest for the preservation of democracy through Germany’s con- 
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duct of the war, the Russian revolution, and the entrance of the 
United States into the struggle. And this is followed by some con- 
eluding remarks upon the necessity of bringing about cordial rela- 
tions and proper intercourse between the West and the East. The 
author emphasizes the need of resuscitating the East and of securing 
cooperation between these two great sections of the world; and he 
closes with an appeal for the internationalization of Constantinople. 

The writer announces that the purpose of the volume is to ‘‘eluci- 
date an aspect of the war which . . . was the most significant fac- 
tor contributing to the outbreak of the long-foreseen war in 1914.”’ 
But one wonders if the author is not giving undue emphasis to a 
single feature of a great movement that reached out not only to 
Asia Minor, but also to the heart of Europe, to Africa, and to the 
Far East as well. And a perusal of the book raises the question 
whether the reader is getting the proper perspective of a remarkable 
situation when only one of its outstanding features is set forth at 
length. When he writes (page 115): ‘‘The control of this highway 
(the Bagdad Railway) is the key to the East—the Near and the 
Farther East as well. Such has been its réle in the past—such is its 
significance today,’’ he tells but a half truth. He forgets that there 
is a water route to the East quite as important as that by land. And, 
in the mind of the Pan-German the ‘‘Drang nach Osten’’ movement 
meant something more than the control of the Bagdad Railway. It 
ineluded the control of the connecting link of water and rail routes 
via the Danube, the Black Sea and the Balkans, the supremacy of 
trade in the Eastern Mediterranean, the Balkans and the Black Sea, 
the suzerainty over the Ottoman Empire which possesses an economic 
treasure house in its Asia Minor lands, and the domination of the 
trade of the Persian Gulf, Persia, India and the Far East. 

The famous Bagdad Railway project was only one feature of the 
notorious Near Eastern Question, which has caused the ruin of many 
a statesman and has been a source of unrest and trouble in European 
political circles for over two hundred years. It embraced the prob- 
lems of three distinct regions: the Balkans, Asia Minor and the 
Persian Gulf. It involved the solution of great and complicated 
national questions in the Balkans and the Ottoman Empire; and it 
affected the future destinies of a number of races and native tribes. 
The German and Austrian interest in a solution of this Near Eastern 
Question, that would favor their own ambitions, was very great. But 
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that their desire to control the Bagdad Railway was a greater in- 
centive to wage war than other motives, such as the ambition to se- 
cure the domination of the German people in the Balkans and Central 
Europe, is to be doubted, especially, when one recalls that in June, 
1914, agreements had been initialled between Great Britain, Ger- 
many, Franee and Russia, which not only assured to the Germans 
permanent control of the Bagdad highway to the Persian Gulf, but 
also gave to them the lion’s share of the future economic and com- 
mercial development of the central and richest portion of Asia Minor. 

There is a certain looseness of terms in this volume and in other 
recent works on the Near East, which is probably due to the fact 
that earlier European writers always referred to Asia Minor and 
adjacent countries as the ‘‘Orient’’ or ‘‘East.’’ Since the ‘‘Far 
East’’ has aequired a distinct individuality of its own, the time has 
now come to make a careful distinction in the different parts of the 
East. Writers and students of Asia and Asiatie affairs, as well as 
European statesmen, now recognize three chief regions on the great 
Eastern continent: the Near East, the Middle East, and the Far East. 
And it is imperative that those who wish to speak intelligently on 
questions relating to this part of the world should observe carefully 
this distinction. 

The usefulness of the present work would have been improved if 
it had been provided with an index and a bibliography; but there 
are eight pages of excellent notes. An additional map, showing more 
clearly the strategic position of Asia Minor in relation to Europe and 


Asia, would have been a material asset also. 
N. Dwieut Harris. 


Guide to the Law and Legal Literature of Argentina, Brazil, and 
Chile. By Edwin M. Borchard. Washington: Government 
Printing Office. 1917. pp. 523. $1.00. 


This book not merely fills one of the most pronounced gaps in 
English of matters relating to South America, but is also a 
very distinct contribution to the general literature on the sub- 
ject which it treats. It is well written in a pleasant, easy 
style, and could be used to advantage as a text-book in our colleges, 
where so much instruction is now being given on Latin-America. 
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A particularly valuable feature of the work are the statements com- 
paring the legislation in the three republics. It is to be hoped that 
Dr. Borchard will, at some future time, publish a more extended 
treatise on this particular phase of the subject. The accounts of the 
legal history of each country are concise and clear. The book is 
well divided, and the author does not fall into the error so common 
to many writers on South America, of over-emphasizing one country. 
Two or three slight changes might be suggested. In the section on 
Argentine constitutional law, pages 119 to 120, while mention is 
made of the fact that ‘‘Sarmiento was largely influenced by Story’s 
works,’’ it would have rendered this reference more interesting to 
note the translation of Story’s work on the constitution into Spanish, 
made by Dr. Nicolas A. Calvo in Buenos Aires in 1888. This trans- 
lation has had a great influence in Argentina. Since Dr. Borchard’s 
work was finished, a new compilation of Argentine legislation is now 
being made by Dr. David Pena. Two very minor errors are: Copiaco 
instead of Copiapo (page 428), and that the statement that Roque 
Saenz Pena was twice President of Argentina (pages 46 and 182). 
CHARLES LYON CHANDLER. 
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